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fn the Court of Appeals of the district of Columbia. 


No. 1699. 

Evalyn S. France, &c., Appellant, 

vs. 

Joseph M. Coleman et al. 


a Supreme Court of the District of Columbia. 

No, 23818. In Equity. 

Joseph M. Coleman and William R. Coon, Co-Partners, Doing 
Business as Coleman & Coon, Complainants, 

vs: 

Samuel E. Redfern, Henry A. Nesbitt, and Lynn 0. De Lash- 
mutt, Trustees; Evalyn S. Tome, William A. Easterday, and 
Mordeci T. Cocicey, Trustees, and Alexander M. Gorman, and 
Michael B. Casey, Defendants. 

United States op America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Bill 

Filed March 17, 1903. 

In the Supreme Court of the District of Columbia, Holding a 

Special Term of the Equity Court. 

Equity. No. 23818. 

Joseph M. Coleman and William R. Coon, Co-Partners, Doing 
Business as Coleman & Coon, Complainants, 

VS. 

Samuel E. Redfern, Henry A. Nesbitt, and Lynn 0. De Lash- 
mutt, Trustees; Evalyn S. Tome, William A. Easterday, and 
Mordeci T. Cockey, Trustees, and Alexander M. Gorman, 
Michael B. Casey, Defendants. 

The bill of complaint of Joseph M. Coleman and William R.. Coon, 
co-partners doing-business as Coleman & Coon, states as follows: 

1. That the said Joseph M. Coleman and William R. Coon are 
citizens of the United States, and residents of the District of Colum- 
1—1699a 
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bia, and are co-partners doing a building business under the name 
of Coleman & Coon, and they bring this suit in their own right as 
parties who are entitled to a mechanic’s lien against the property 
hereinafter set out. 

2. That the defendants are all citizens of the United States and are 
all residents of the District of Columbia, except the defendant Henry 

A. Nesbitt and Evalyn S. Tome, both of whom are residents 

2 of the State of Maryland and believed to reside at Port De¬ 
posit, in said State, and the said defendants are sued as fol¬ 
lows: The defendant Samuel E. Redfern is sued in his own right 
as the owner of the property hereinafter set out; the defendants 
Henry A. Nesbitt and Lynn 0. De Lashmutt are sued as trustees 
under the seven deeds of trust hereinafter designated as the first 
deeds of trust; the defendants Easterday and Cockey are sued as 
trustes under the deed of trust hereinafter designated as the second 
deed of trust; the defendant Evalyn S. Tome is sued as the bene¬ 
ficiary under the seven first deeds of trust, and the defendant Alex¬ 
ander M. Gorman is sued as the beneficiary under the said second 
deed of trust; and as hereinafter set out; and the defendant Casey 
is sued in his own right as a lienor. 

3. That on or about the 15th day of March, A. D. 1902, the de¬ 
fendant Alexander M. Gorman by deed in fee conveyed to the de¬ 
fendant Samuel E. Redfern the following described land and real 
estate, situate in the County of Washington, in the District of Co¬ 
lumbia, and being known and described as lot. 22 in Block 20, of J. 
Sherman Trustee’s subdivision of part of Mount Pleasant and Pleas-* 
ant Plains, now known as “Columbia Heights,” as per plat recorded 
in Liber Governor Sheppard at folio 137, in the office of the Sur¬ 
veyor of the District of Columbia, which said deed was duly recorded 
on the 18th day of April, A. D. 1902, among the Land Records of 
the District of Columbia, in Liber 2640, at folio 227, et scq., to 
which said deed your complainants refer and pray that it may be 

read at the hearing of this cause. 

3 4. That thereafter, to wit, on the 17 day of April, A. D. 

1902, the said defendant Samuel E. Redfern subdivided the 

aforesaid property as follows, into lots numbered 33 to 39 both in¬ 
clusive, in Samuel E. Redfern’s subdivision of part of Block num¬ 
bered 20, “Columbia Heights,” as per plat recorded in County 14, 
folio 111, of the Records of the Office of the Surveyor of the District 
of Columbia. 

5. That, to wit, on the 17th day of March, A. D. 1902, the said 
defendant Samuel E. Redfern, together with his wife executed seven 
deeds of trust on the aforesaid last nientioned lots, called herein the 
first deeds of trust, to the defendants Nesbitt and De Lashmutt as 
trustees to secure the defendant Evalyn S. Tome in the sum of 
$4,500. on each of said lots, with interest thereon at six per cent., 
payable semi-annually, which several sums are evidenced by seven 
promissory notes of the said Redfern for the sum of $4,500. each, 
all bearing even date with said trust and all payable to the order of 
the defendant Evalyn S. Tome one year after date, the semi-annual 
interest on said notes being represented by fourteen promissory 
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iiotes of the said Redfern, each for the sum of $135. all bearing even . 
date with said trust, and all payable to the order of the defendant 
Tome, seven of them in six months after date and seven of them in 
one year after date, all of which will more fully appear by reference 
to said seven deeds of trust, which were thereafter on the 18th day 
of April, A. D. 1902, duly recorded among the Land Records of the 
District of Columbia in Liber 2546, at folio 229, et seq., to which 
your complainants refer and pray that they may be read at the 
hearing hereof. 

4 6. That on or about the 20th day of March A. D., 1902, 
the defendant Samuel E. Redfern and his wife executed an¬ 
other deed of trust on the aforesaid property, called herein the second 
deed of trust, to the defendants Easterday and Cockey as trustees, to 
secure the defendant Alexander M. Gorman in the sum of $3,800., 
said indebtedness being represented by four notes of the said de¬ 
fendant Samuel E. Redfern, all bearing even date with said deed 
of trust, two of said notes being for $760. each and payable in sixty 
days after date, and the two remaining notes being for $1,140, each 
and payable in ninety days after date, all to the order of the said 
defendant Alexander M. Gorman, with interest at six per cent per 
annum until paid, all of which will more fully appear by reference 
to said deed of trust, which was thereafter recorded on the 19th day 
of April, A. D., 1902, among the Land Records aforesaid in Liber 
2637, at folio 212, et seq., which deed of trust the complainants refer 
to and pray that it may be read at the hearing hereof. 

7. That, the aforesaid property described in paragraph three of 
this bill was unimproved at the time that the defendant Samuel E. 
Redfern acquired title thereto from the said Alexander M. Gorman 
who is and was at that time a real estate broker, doing business in 
the City of Washington, D. C.; your complainants are advised and 
believe, and therefore, aver that it was arranged and agreed between 
the defendants Redfern and Gorman that if the said Redfern wquld 
take the title to the said property and undertake to construct seven 
houses thereon, the said Gorman would arrange for him a building 
deal whereby a sum of money could be borrowed sufficient 

5 to erect upon the said property the said seven houses in ac¬ 
cordance with the plans and specifications hereinafter referred 

to; that pursuant to said scheme it was arranged between said parties 
that the said defendant Gorman was to take a second deed of trust, 
back of this proposed loan for the purpose of erecting the said 
buildings, which said second deed of trust was to represent the major 
part of the value of the ground; that pursuant to said arrangement 
the property was so as aforesaid conveyed by the defendant Gorman 
to the said defendant Redfern; that upon the said plans and specifi¬ 
cations for seven houses prepared by one Nicholas T. Haller, an 
architect, the said defendant Gorman negotiated a loan through the 
said defendant De Lashmutt, agent for the defendant Evalyn S. 
Tome, for $4,500. upon each of the proposed buildings, as set out 
in the said seven deeds of trust, designated herein as first deeds of 
trust, upon the express understanding and agreement, however, be¬ 
tween the parties thereto and the defendant Evalyn S. Tome, the • 
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holder of the notes and the party who was to advance the money, 
that the fund represented by the said notes should be advanced in 
various installments from time to time as the work progressed, and 
to be used for the purpose of the erection of the said houses upon the 
said lots; that it was agreed between tho parties to the said loan that 
the said money so agreed to be loaned would be advanced only in 
proportion to the value of labor and material incorporated into the 
several buildings, and that at all events a large sum would 

6 be retained by the said Evalyn S. Tome, or her representa¬ 
tive, and not paid over until the completion of the said build¬ 
ings. 

8. That the defendant Samuel E. Redfern after providing him¬ 
self with the means for the erection of the said several houses as set 
out in the last preceding paragraph, approached your complainants 
for the purpose of employing them to erect said buildings; that the 
said defendants Redfern and Gorman and tho said architect Haller 
exhibited to your complainants plans and specifications and ex¬ 
plained to themtheextent and nature of the proposed loan to erect said 
buildings, and assured your complainants that the money so loaned 
would bo used in paying complainants for the construction of said 
buildings as the work progressed, assuring your complainants at the 
same time that the money would be advanced by the party advancing 
the same only as the houses progressed, and that a large part thereof 
would be reserved by said party so loaning the money until the com¬ 
pletion of the houses; that upon this representation and assurance* 
based upon the plans and specifications exhibited as aforesaid, your 
complainants offered to erect said buildings for the sum of $24,500., 
payable as set out in the contract hereinafter mentioned, which said 
offer was accepted bv the defendant Samuel E. Redfern and em¬ 
bodied in a written agreement between tho said parties dated March 
27, 1902, a copy of which contract is filed herewith as part hereof 
and marked “Complainants’ Exhibit A.” 

7 9. That thereupon your complainants commenced the erec¬ 
tion of the said houses and continued the same to completion 

in accordance with the said plans and specifications exhibited to and 
signed by them; that- the progress of the work on said houses, how¬ 
ever, was seriously delayed at the commencement, first, through the 
neglect and failure of the owner, the defendant, Redfern, to obtain a 
subdivision of the said property as required by the building regula¬ 
tions of the District of Columbia, in order to erect the said buildings; 
that after the subdivision was made the survey of the ground dis¬ 
closed that a frame building wps on part of the ground and that its 
removal was necessary before your complainants could proceed with 
their work, notice of which was given to the defendant Redfern and 
the defendant Redfern entered into negotiations to have said frame 
building removed from said ground, but a long delay was occasioned 
before the said building was removed, and your complainants were 
further delayed by the failure of the owner to arrange with the 
authorities of the District of Columbia for proper sewer service in 
the street to connect the sewer system of the houses therewith, so 
that the same could be tested as required by law; that these and 
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various other causes for which the defendant Redfern, the owner 
of the property, was solely responsible and for all of which delays 
your complainants claimed additional time, the houses were not 
completed within the time mentioned in the contract filed herewith, 
but were completed within proper time, due allowance being made 
for the delays occasioned through the default of the owner, for which 
your complainants claimed allowance; that they received pay- 

8 merits from time to time as the work progressed, but not all 
that is due them under their said contract, which payments 

they charge and aver were made out of the said building loans, and 
they aver the fact to be that the said loan from the said Evalyn S. 
Tome, mentioned as aforesaid, although appearing of record to have 
been paid, was not in fact paid in full by the said Evalyn S. Tome, 
but the said money was loaned for the express purpose of building 
the said houses aforesaid, and to be paid as the houses progressed in 
erection in the manner aforesaid to your complainants as the con¬ 
tractors for the erection and completion of the said buildings, as the 
material furnished and the labor performed by your complainants 
enhanced the value of the property and afforded a margin, relied 
upon by said defendant Evalyn S. Tome and her agent the defendant, 
De Lashmutt, for the said advances. Your complainants are advised 
and believe, and therefore, aver the fact to be that the said money was 
so retained in the manner aforesaid for the express purpose of build¬ 
ing the said houses and for paying your complainants who furnished 
the material and performed the labor upon and enhanced the value 
of the houses as aforesaid, all of which your complainants had full 
knowledge and relied upon, when they entered into the contract for 
furnishing the materials and labor for the erection and completion 
of said houses as aforesaid, and acting upon such information and 
assurance, your complainants agreed to furnish the material and 
labor as aforesaid, having been assured that they would be paid 
therefor out of the money to be advanced by the said Evalyn S. Tome, 
through her agent on account of said loan. 

9 10. Your complainants further aver that although they 
were assured that- the said money was loaned by the defend¬ 
ant Tome so as to be advanced for the purpose of building the said 
houses and advanced only in proportion to the amount of labor 
and materials incorporated into the said buildings at the time 
of the advancements; and although the defendant Gorman and 
the said Haller acting for Redfern, personally assured the com¬ 
plainants that from thirty to forty per cent, of the entire build¬ 
ing loan would be reserved for the last payment when the houses 
were finally completed to meet the full balance due to your com¬ 
plainants for the erection of the said houses, yet the fact is that 
the money has been advanced to the defendants Redfern or Gorman 
in much larger sums and wholly disproportionate to the amount 
of labor and material put into the said buildings at the various 
stages when such advances were made, contrary to the purpose 
and intent of the said building loan as heretofore shown and con¬ 
trary to the representations made to the complainants. That the 
surplus over and above the value of the labor and materials in- 
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corporated into said buildings by your complainants was received 
by the said Redfern and Gorman for purposes other than paying 
your complainants, or paying for labor and materials used in and 
about the construction and erection of said houses; the effect of 
which is, now that the houses are completed there is only a small 
amount left of the original building loan, which sum your com¬ 
plainants are advised and believe and aver is only $5400; that 
under the circumstances and arrangements and representa- 

10 tions as to the purpose for which the aforesaid building loans 
were made as hereinbefore set out, your complainants are 

advised and believe and therefore aver that the several sums re¬ 
ceived by the said Redfern and the said Gorman, or either of them, 
in excess of the amount actually duo to your complainants for 
the payment of all of the labor and material incorporated in said 
buildings at the various stages as the work progressed, is held by 
the said Redfern and Gorman, or either of them in trust for the 
payment of whatever deficiency there may be due to your com¬ 
plainants because of the over-drafts of the said Redfern and Gorman 
as aforesaid. 

11. Your complainants further aver that the defendant Evalyn 
S. Tome, either personally or through her agent, the defendant 
De Lashmutt, well knew that your complainants were furnishing 
and did furnish materials and labor for the erection and com¬ 
pletion of said houses, and that said materials and labor were fur¬ 
nished in order to enhance the value of the property as they were 
incorporated therein, and they thereby furnished and created the 
security upon which the money of the said Evalyn S. Tome was 
loaned and advanced; and the said defendant, Evalyn S. Tome, 
either personally or through her said agent, well knew that your 
complainants expected to be compensated for said labor and material 
so furnished out of the money which the said defendant Evalyn 
S. Tome had agreed to advance on said property from time to time 
as houses progressed in erection and were enhanced in value by their 
materal and labor. 

12. Your complainants further aver that they actually 

11 commenced the erection of said houses as hereinbefore stated 
and furnished all the material and labor necessary for the 

construction of said houses in accordance with their said contract with 
the said Redfern and in accordance with the plans and specifications 
signed by your complainants and heretofore referred to, besides 
which they have performed extra work on said buildings at the 
request of said Haller the architect, and the defendant Redfern 
amounting to $194., being $130. for extra brick work and $64. 
for extra concrete work, and in every way performed their said 
contract for the erection of the said houses and fully and finally 
completed the same on or about the 3rd day of March, A. D., 1903, 
and that your complainants on account thereof have received the 
sum of $15.100., lea vine a balance due on account of said contract 
of $9,400., $2,000. of which was to have been represented in an 
equity in one of the houses as set out in the contract filed here¬ 
with," and the balance to be paid in cash; that after the said houses 
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were trimmed out as provided for in said contract your complain¬ 
ants demanded of the defendant Redfern a deed to one of the 
said houses subject to a trust of $4,500, as called for in the con¬ 
tract filed herewith, but the said Redfern declined to deed the said 
property, and has since declined and refused to convey one of 
said houses upon the terms and under the conditions set out in 
the said contract; that since the final completion of the said houses 
your complainants have demanded of the said Redfern the balance 
of the contract price according to the terms and conditions of 
the contract for the erection of said buildings heretofore made a 
part hereof, but the said Redfern has declined and still 

12 refuses and declines to pay your complainants the balance 
due them or any part thereof, or for the extra work per¬ 
formed by them in and about the erection and completion of the 
said buildings, by reason whereof your complainants became en¬ 
titled to file a mechanics lien against all of said buildings for 
the balance due them under the aforesaid contract, and your 
complainants aver that they did on the 5th day of March, A. D., 
1903, file in the Clerk’s Office of the Supreme Court of the Dis¬ 
trict of Columbia, a notice of their intention to hold a mechanic’s 
lien upon all of said buildings for the entire balance due them 
under their said contract with the said defendant Redfern as well 
as for the said extra work and materials furnished as aforesaid 
in the full sum of $9,594., with interest from March 5th, 1903, 
Avhich said lien was recorded in Machanics Lien Book No. 10 at 
folio 20, in the Office of the Clerk of the Supreme Court of the 
District of Columbia, a copy of which said lien is filed herewith 
as part hereof and marked “Complainant’s Exhibit B”; that on the 
6th day of March A. D., 1903, a copy of said notice of lien was 
duly mailed to the said defendant Redfern and the defendant 
De Lashmutt, as agent for the said defendant Evalyn S. Tome, 
directed to their respective addresses in the City of Washington, 
D. C., postpaid.' 

13. Your complainants charge and aver that the last payment 
due from the said defendant Evalyn S. Tome, through her agent 
the defendant De Lashmutt, on account of the building loans for 
the erection of the said houses, as hereinbefore set out, and repre¬ 
sented by the aforesaid first trusts; has not yet been paid, 

13 and that the lien of your complainants has priority over said 
last payment, and that as against the said first trusts your 

complainants have priority over the said first trusts to the extent 
of the last payment under the said building loan aforesaid. Not¬ 
withstanding the contract of the said Evalyn S. Tome to advance 
the money as aforesaid, the said Evalyn S. Tome refuses to pay 
the full amount of said loan which she had agreed to pay, although 
the said houses have been fully completed as aforesaid, but seeks 
to reduce the money which she was to advance applicable to the con¬ 
struction of the said houses to a considerable amount, to wit, to the 
extent of nearly $2,000., as your complainants are advised and be¬ 
lieve, and, therefore, aver, by which reduction your complainants 
would be deprived of at least said sum from the original sum of 
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money winch was to be advanced by the said Evalyn S. Tome on 
account of said loan, and which was to be used for the payment 
of material furnished and labor performed upon said houses, and 
in reliance upon which your complainants furnished their materials 
and expended their labor upon said houses, and the refusal to ad¬ 
vance all of said money is in direct violation of the rights of your 
complainants. 

14. Your complainants further aver that the full balance of 
the original building loan in the hands of the defendant Evalyn 
S. Tome, or her agent, the defendant De Lashmutt, representing, 
as your complainants aver, the last payment on account of the said 
building loan, which your complainants have been advised is the 
sum of $5,400.00, which the said defendant Evalyn S. Tome agreed 

to loan on said houses and is now due on account of the 

14 same, is a trust fund in the hands of the said Evalyn S. 

Tome', or her agent, the defendant De Lashmutt, for the 

purpose of satisfying your complainants’ lien, the said lien having 
been filed before such payment was made as hereinbefore set out. 

15. Your complainants are informed and believe, and, therefore, 
aver that the indebtedness secured by the deed of trust heretofore 
mentioned, given by the defendant Redfern and wife to the defend¬ 
ants Easterday and Cockey to secure the defendant Gorman in the 
sum of $3,800., which amount was supposed to represent part of 
the purchase price of said ground from said Gorman, has been fully 
paid to the person or persons entitled thereto, but has not been re¬ 
leased of record, therefore your complainants charge and aver that 
their lien should be satisfied and paid in preference to satisfying said 
deed of trust. 

16. Your complainants further aver that if by reason of any agree¬ 
ment or contract with the said defendant Redfern, the said Evalyn S. 
Tome is not liable to your complainants for the unpaid balance of the 
aforesaid building loan, that your complainants are entitled to be 
subrogated and substituted in the place and stead of the said defend¬ 
ant Evalyn S. Tome to the extent of the full balance due under the 
original building loan, and that your complainants are entitled to 
all the rights and priorities of the said Evalyn S.Tome over and above 
the holders and owners of the notes secured by said first deeds of 
trust, if it should develop that said notes secured by said first deeds of 
trust were not in fact fully paid. 

17. That the defendant Michael B. Casey on February 13, 

15 1903, filed a notice against the defendant Samuel E. Redfern 

of his intention to hold a mechanics lien upon the real estate 

set out in paragraph four of this bill together with the buildings 
thereon to the amount of $1,053.86 for labor and materials furnished 
by him in the erection and construction of the said buildings under 
and by virtue of a contract made with your complainants as original 
contractors with the said Samuel E. Redfern, all of which more fully 
appear by reference to the lien of the said Casey duly filed in the 
Office of the Clerk of the Supreme Court of the District of Columbia 
in Mechanic’s Lien Book No.-, at folio numbered-. 







JOSEPH M. COLEMAN ET AL. 


9 


Wherefore your complainants pray os follows: 

First. That process may issue against the defendants Samuel E. 
Redfern, Henry A. Nesbitt, Lynn 0. De Lashmutt, Evalyn S. Tome, 
William A. Easterday, Mordecai T. Cockey, Alexander M. Gorman 
and Michael B. Casey, whom they pray may be made parties defend¬ 
ant hereto, commanding them and each of them to appear in this 
Honorable Court by a day certain and then and there answer the 
premises, and to stand to and abide by such order and decree as to 
this Honorable Court may seem meet and proper. 

Second. That an order of publication may be had against the non¬ 
resident defendants Henry A. Nesbitt and Evalyn S. Tome. 

Third. That the defendants Samuel E. Redfern, Alexander M. 
Gorman, Henry A. Nesbitt, and Lynn O. De Lashmutt, and each of 
them, as far as it is within their knowledge to discover and 

16 disclose all liens or encumbrances, other than mentioned in 
this bill, existing upon the aforesaid property and lots, and 

who is or are the holders of said notes mentioned in the deeds of trust 
herein designated as the first deeds of trust, and the second deed of 
trust. 

Fourth. That by and under the direction of this Court an account 
may be taken of the existing liens upon the real estate of the de¬ 
fendant Samuel E. Redfern, mentioned in this bill, and their priori¬ 
ties. 

Fifth. That the real estate mentioned in this bill and the said 
buildings thereon be declared subject to said lien, and the said lots 
and buildings thereon may be sold under the direction of this Honor¬ 
able Court, free and clear and discharged of all claims of all persons, 
and the proceeds of the sale to be applied to the satisfaction of the 
aforesaid mechanic’s lien of your complainants, with interest thereon 
as claimed and to such other claims of such other persons according 
to their priorities, who may come into this suit and contribute their 
share of the costs thereof. 

Sixth. That the defendant Evalyn S. Tome be required to pay 
into the Registry of the Court the unpaid balance of the said build¬ 
ings loans of $31,500, a sum equal to the last payment due on account 
of said loans, to be applied to the satisfaction of .the claim of your 
complainants, or in default thereof, that the claim of your com¬ 
plainants may, to that extent, by decree of this court, be de- 

17 dared to be paramount to the said first deeds of trust upon 
said property. 

Seventh. That the lien of your complainants may be decreed to 
have priority over the said second deed of trust upon said property, 
the said second deed of trust having been paid, though not released 
of record. 

Eighth. That the several sums of money received by the said de¬ 
fendants Alexander M. Gorman and Samuel E. Redfern, or either 
of them, on account of the said several buildings loans advanced 
by the defendant Evalyn E. Tome in excess of the amounts turned 
over to your complainants by them, or either of them, in payment 
for the labor and materials furnished for and used in said buildings, 
or so much thereof as may be necessary for the payment of com- 
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plainants’ claim, be declared to be a trust fund in the hands of the 
said Gorman and the said Redfern for the benefit of your complain¬ 
ants, and that the said Gorman and Redfern be required to pay said 
amount, or so much thereof as may be necessary, into the Registry 
of this Court for the payment of any balance that may be due to 
your complainants. 

Ninth. That the lien of your complainants be declared to be para¬ 
mount to the payments made by the said Evalyn S. Tome, or her 
agent, to the said defendant Redfern after the filing of the notice 
of your complainants’ lien. 

Tenth. That your complainants may have such other and further 
relief as the nature of their case may require, and is in and by the 
statute aforesaid provided. 

18 JOSEPH M. COLEMAN, 

WILLIAM R. COON, 

Co-partners, Doing Business as Coleman & Coon. 
BATES WARREN, 

W. S. SHOLES, v ' • 

JOHN WARREN, .* * ^ " 

Sols, for Compl’ts. ' _ .-r • 

District of Columbia, ss: 

We, Joseph M. Coleman, and William R. Coon, being first duly 
sworn on oath say that we have read the foregoing bill of complaint 
by us subscribed and that wo know the contents thereof, and that the 
facts therein stated upon our personal knowledge are true and those 
stated upon information and belief we believe to be true. 

JOSEPH M. COLEMAN. 
WILLIAM R. COON. 


Subscribed and sworn to before me this seventeenth day of March, 
A. D., 1903. 


C. CLINTON JAMES, [seal.] 
Notary Public, D. G. 


19 “Complain-ts’ Exhibit A.” 

Article of Agreement, made this 27th day of March, in the year 
1902, between S. Edward Redfern, of the city of Washington, 
D. C., party of the first part, and William R. Coon & Joseph M. 
Coleman, trading as Coon & Coleman, builders, of the same city, 
parties of the second part. 

The said parties of the second part, do hereby, for themselves their 
heirs, executors and administrators, covenant, promise and agree to 
and with the said party of the first part his executors, administra¬ 
tors or assigns, that they the said part- of the second part, their exe¬ 
cutors or administrators, shall and will, for the consideration here¬ 
inafter mentioned, on or before the First day of September 1902 well 
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and sufficiently erect and finish the new building to be erected on 
lots — Square — on Columbia Heights D. C. agreeably to the draw¬ 
ings and specifications made by N. T. Haller Architect of Wash¬ 
ington D. C. and which plans and specifications are signed .by the 
said parties and hereunto annexed, within the time aforesaid, in a 
good, workmanlike and substantial manner, to the satisfaction and 
under the direction of the said Architect to be testified by a writing 
or certificate under the hands of the said Architect and also, shall 
• and will find and provide such good, proper and sufficient materials, 
of all kinds whatsoever, as shall be proper and sufficient for the 
completing and finishing all the Seven three Story and cellar 
20 brick and stone dwellings to be located on lots — Sq. — Co¬ 
lumbia Heights, D. C. and other works of the said building 
mentioned in the plan and specification for the sum of Twenty four 
thousand and five hundred dollars less two thousand dollars which 
is to be applied as payment of one of the houses of said row of seven 
houses excepting east and west end houses. 

And the said party of the first part does hereby for himself and his 
heirs, executors, administrators or assigns, covenant, promise and 
agree; to and with the said parties of the second part, their heirs, 
executors, administrators or assigns that he the said part- of the first 
part, his heirs, executors, administrators or assigns, shall and will, 
in consideration of the covenants and agreements being strictly per 
formed and kept by the said parties of the second part, as specified, 
well and truly pay, or cause to be paid, unto the said parties of the 
second part, their heirs, executors, administrators or assigns, the sum 
of Twenty-four thousand and five hundred dollars, less two thousand 
dollars as before described dollars, lawful money of the United States 
of America, in manner following: 


When the first floor joist are on complete. 2000.00 

When the Second floor joist are on complete. 2000.00 

When the third floor joist are on complete, s. 2000.00 

W T hen the buildings are tinned in and roofing complete... 2000.00 

When the buildings are ready for plastering. 2000.00 

When the buildings are completely plastered. 2300.00 

When the buildings are trimmed out. 2800.00 


Two thousand to be deducted as part payment on account of one 
of the houses. The remaining seven thousand four hundred dol¬ 
lars to be paid when the work is fully completed, and the 
21 drawings and specifications have been returned to the 
architect. 

Provided, that in each of the said cases, a certificate shall be ob¬ 
tained from and signed by the said Architect that the Contractor is 
entitled to payment; said certificate, however, in no way lessening the 
total and final responsibility of the Contractors; neither shall it ex¬ 
empt the Contractors from liability to replace work, if it be after¬ 
wards discovered to have been done ill, or not according to the draw¬ 
ings and specifications, either in execution or materials; and further, 
that the parties of the second part shall furnish, if required satis¬ 
factory evidence that no lien does or can exist upon the work. 
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And it is hereby further agreed by and between the said parties: 

First: The specifications and the drawings are intended to co¬ 
operate, so that any works exhibited in the drawings, and not men¬ 
tioned in the specifications, or vice versa, are to be executed the same 
as if it were mentioned in the specifications and set forth in the 
drawings, to the true meaning and intention of the said drawings 
and specifications, without any extra charge whatsoever. 

Second: The Contractor, at his own proper cost and charges, is to 
provide all manner of materials and labor, scaffolding, implements, 
moulds, models, and cartage of every description, for the due per¬ 
formance of the several erections. 

Third: Should the owner, at any time during the progress of the 
said building request any alterations, additions to, deviations 

22 or omissions from, the said contract, he shall be at liberty 
to do so, aud the same shall, in no way affect or make void 

the contract, but will be added to or deducted from the amount of 
the contract, as the case may be, by a fair and reasonable valuation; 
and such alterations, additions or omissions shall be agreed upon in 
writing before commencing the same, and such agreement shall 
state also the extension of time (if any) which is to be granted by 
reason thereof. 

Fourth: Should the Contractors at any time during the progress 
of the said works, become insolvent, or assign their property for the 
benefit of creditors, or become otherwise unable themselves to carry 
on the work, or shall neglect or refuse to supply a sufficiency of 
materials or workmen, or fail or refuse to follow the drawings and 
specifications, or comply with any of the Articles of Agreement, the 
Proprietor, or his agent shall have the right and power to enter upon 
and take possession of the premises, with the materials and apparatus 
thereon, after giving three days’ notice in writing by mail, and 
thereupon all claim of the said parties of the second part, their heirs, 
executors, administrators or assigns, shall cease, and the said party 
of the first part, or his agent, may, after using such of the materials 
and apparatus already on the ground as shall be suitable, (and in 
such case, no scaffolding, fixed tackle, or materials of any kind, be¬ 
longing to such Contractor, shall be removed so long as the same is 
wanted for the work) provided other materials, apparatus and work¬ 
men sufficient to finish the said work, and the cost of labor 

23 and materials so provided shall be deducted from the amount 
to bo paid under this contract, but the Proprietor shall not 

be liable or accountable in any way to the Contractor, or his legal 
representatives, for the manner in which he may complete the work. 

Fifth: All materials shall be the property of the party of the first 
part as soon as they are delivered on the ground, subject only to 
the right of the parties of the second part to remove surplus ma¬ 
terials at the completion of the building, or on consent of the party 
of the first part. 

Sixth: Should any dispute arise respecting the true construction 
or meaning of the drawings or specifications, the same shall be de¬ 
cided by the Architect whose decision shall be final and conclusive, 
but should any dispute arise respecting the true value of the extra* 
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Works, or of the work omitted, the same shall be valued by two com¬ 
petent persons—one employed by the owner and the other by the 
Contractor—and these two shall have power to name an umpire, 
whose decision shall be binding on all parties. 

Seventh: The said parties of the second part shall keep the said 
building at all times fully * insured against loss by fire for the benefit 
of whom it may concern, and in case of loss the indemnity shall 
be divided between the parties hereto according to their respective 
interests in the property destroyed. The said parties of the second 
part shall be solely responsible for all loss, failure or damage from 
whatever cause to the said works, loss by fire alone excepted, 

24 until the whole is delivered and accepted by the party of the 
first part, and shall give all necessary assistance to the other 

mechanics employed in the building, and shall be solely responsible 
for any delay to their operations, or damage to their work or ma¬ 
terials, or to neighboring property, or to the persons or property of 
the public, by the workman or through the operations of the said 
parties of the second part. 

Eighth. No work shall be considered as an extra unless a separate 
estimate, in writing, for the same shall have been submitted by the 
Contractor to the Architect and owner, and their signatures ob¬ 
tained thereto, or written authority for extra work given, setting 
forth that extra compensation will be allowed, and stating what extra 
time (if any) will be granted by reason thereof. 

Ninth. Should the Contractor fail to finish the work at or before 
the time agreed upon, he shall pay to the party of the first part the 
sum of fifteen dollars for each and every day thereafter the said 
work shall remain unfinished as and for liquidating damages, but 
for each and every day the progress of the work shall be delayed by 
the party of the first part one additional day beyond the date speci¬ 
fied shall be allowed the Contractor for the completion of the work 
by the owner and such additional days shall be claimed and granted 
at the time thereof. 

Note.— The party of the Second part agrees to take in part pay¬ 
ment one of the row at $6500.00 due the party of the first part. The 
two thousand dollars to be deducted from the contract price as before 
described. Said house subject to first trust of $4500.00. 

25 In witness whereof, the said parties to these presents have 
hereunto set their hands and seals the day and year above 

written. 

(S’d) S. EDWARD REDFERN. [seal.1 

(S’d) WILLIAM R. COON. [seal.1 

(S’d) JOSEPH M. COLEMAN, [seal.] . 

Witness: 

N. T. HALLER. 

(Copy.) 


* Builders’ risk to the amount of four thousand dollars per house. 
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26 Complainants' Exhibit “B.” 

Filed and Recorded March 5th, 1903, at — o’clock — m. 

Supreme Court, District of Columbia. 

No. 5039. 

Joseph M. Coleman and William R. Coon, Co-partners, Trading 

as Coleman and Coon, Claimants, 

vs. 

Samuel Edward Redfern, Owner. 

Notice of Lien. 

Notice is hereby given that we intend to hold a mechanics’ lien 
upon lots numbered thirty-three (33), thirty-four (34), thirty-five 
(35), thirty-six (36), thirty-seven (37), thirty-eight (38) and 
thirty-nine (39) in Samuel E. Redfern’s subdivision of part of Block 
numbered twenty (20) “Columbia Heights” as per plat recorded in 
Liber County 14, folio 111, of the Records of the Office of the Sur¬ 
veyor of the District of Columbia situate in the County of Wash¬ 
ington, in the District of Columbia, and the buildings thereon, for 
the sum of nine thousand five hundred and ninety-four dollars 
($9594.00), with interest from March 5th, 1903, being amount 
due to us for labor upon and materials, lumber, mill-work, plaster, 
brick, plumbing, hardware, steam-fitting, etc. etc. including all ma¬ 
terial, except the paper & gas fixtures furnished for the construc¬ 
tion of said buildings under and by virtue of a contract with said 
Samuel Edward Redfern, owner. 

JOSEPH M. COLEMAN and 
WM. R. COON, 

Co-partners, Trading as Coleman and Coon, Claimants. 

BATES WARREN, 

Att’y for Claimants. 

[Endorsed:] No. — Mechanics’ Lien. Coleman and Coon vs. 
Samuel E. Redfern. L. B. — page — Sq. —. Filed and recorded 
-, 190-, at — o’clock — m.-, Clerk. 
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27 Trustees’ Report. 

Filed April 23,1903. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

James M. Coleman, et al. 
vs. 

Samuel E. Redeern et al. 

To the Justice of the Supreme Court of the District of Columbia 

holding the Equity Court: 

Henry A. Nesbitt and Lynn 0. De Lashmutt, trustees under the 
deeds of trust mentioned and described in the proceedings had in 
this cause respectfully report to the court as follows: 

By virtue of the authority vested in them by seven separate deeds 
of trust all dated March 17th, 1902, and duly recorded in Liber No. 
2646 folio Nos. 229, 233, 237, 241 246, 250 and 254, and at the re¬ 
quest of the party secured thereby, default having been made in the 
payment of the debts severally described, these petitioners sold at 
public auction on Tuesday, March 31st, 1903, at 4:30 o’clock, p. m., 
all of lots Nos. 33, 34, 35, 36, 37, 38 and 39 in Samuel E. Redfern’s 
subdivision of part of Block No. 20 in Columbia Heights, as per plat 
recorded in Liber County 14, folio 111 of the records of the Office of 
the Surveyor of the District of Columbia, each lot being improved by 
a three story brick dwelling, said dwellings being known as Nos. 1000, 
1002,1004, 1006, 1008, 1010 and 1012 Whitney Avenue. 

28 These trustees sold said property to Thomas J. De Lash¬ 
mutt for Twenty-nine thousand seven hundred and fifty dol¬ 
lars. 

Your trustees further report that the expenses of sale were as fol¬ 


lows :— 

Evening Star, advertisement. $42.90 

Washington Post. 3.50 

Real estate and Court record. 1.00 

Postals . 2.25 

Auctioneer’s charges. 50.00 


$99.65 

in addition to the trustees’ commission at the rate of 5%. 

Your petitioner^ further represent that the purchaser of said 
property has caused the title to be examined by the Real Estate Title 
Insurance Company, of the District of Columbia. That Company 
has reported upon said title in the following words: “Referring to the 
annexed Mortgagee’s certificate of title by the Real Estate Title In¬ 
surance Company and the foregoing Continuation of Title, I am of 
the opinion that the trustees under the seven deeds of trust, can, after 
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default in the payment of the notes, or interest thereon secured 
by said deeds of trust, sell and convey a good title to the lots therein 
mentioned subject to the effect of the pending Equity Suit noted 
above. (Equity No. 23,818). An order passed in said cause after 
proper notice, authorizing the said trustees to convey clear and free 
of the effect of said Equity Cause, will enable the said trustees to con¬ 
vey a good title to the purchaser thereof, subject only to such 

29 taxes and assessments as may be due, as to which the Assessor 
of the District of Columbia will certify. 

W. E. EDMONSTON, President. 

April 6, 1903.” 

Your petitioners further report that the purchaser is unwilling to 
take the title sold to them by these petitioners by reason of the pend¬ 
ency of said Equity Cause, unless this Honorable Court should 
direct such conveyance free from the claims of any and all of the 
parties to this cause. 

These petitioners further ask the Court to assume jurisdiction of 
the trust created by said several deeds of trust, and to administer 
the same in this cause and to authorize these petitioners to make said 
conveyance. 

The premises considered your petitioners therefore pray that the 
sale heretofore made by them, and now reported, to the court, may 
be ratified and confirmed, and that these trustees may sell the prop¬ 
erty described in the proceedings had in this cause to the above- 
mentioned Thomas J. De Lashmutt free and clear of all claims of all 
the parties to this cause, and that they may have such other and fur¬ 
ther relief in the premises as may be necessary or to the Court may 
seem proper. 

LYNN 0. DE LASHMUTT. 

I do solemnly swear that I have road the foregoing Report signed 
by me and know the contents thereof; that the matters and things 
therein stated of my personal knowledge I believe to be true, 

30 and the matters and things stated on infonnation and belief 
I believe to be true. 

LYNN O. DE LASHMUTT. 


Subscribed and sworn to before me this 28rd day of April, A. D., 
1903. 


LOUISE F. DYER, 
Notary Public, D. C. 
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.: Order Nisi Confirming Sale. • . ' 

Filed April 23, 1903. 

In the Supreme Court of the District of Columbia. 

: , Eq. No. 23818. 

■ • Joseph M. Coleman et al. ; 

vs. 

Samuel E. Redpern bt al. 

Upon consideration of the petition filed herein by Henry A. Nes¬ 
bitt and Lynn 0. De Lashmutt, Trustees, it is by the Court this 23rd 
day of April, A. D. 1903, ordered that the sales reported by said 
Trustees of the Real Estate described in the Bill of Complaint in 
this cause, and also described in the petition of said Trustees be and 
the same are hereby ratified and confirmed unless cause to the con¬ 
trary be shown in this Court on or before the 30th day of April 
A. D. 1903, provided a copy of this order shall be served upon all 
the parties to this cause or their solicitor’s of record on or before 
the 27th day of April A. D. 1903, at 10 o’clock a. m. 

ASHLEY M. GOULD, Justice. 

31 Answers of Complainants to Rule to Show Cause. 

Filed April 30, 1903. 

, In the Supreme Court of the District of Columbia. 

: • ' Equity. No. 23818. ; ; ) 

Joseph M. Coleman et al.. Complainants, 

vs. 

Samuel E. Redpern et al., Defendants. 

These respondents for answer to the rule to show cause ordered on 
the 23rd day of April, 1903, answering say: 

1. They admit that the said Henry A. Nesbitt and Lynn O. De 
Lashmutt were the trustees named under seven separate deeds of 
trust upon the property described in said petition, and that the said 
trustees advertised and sold said property as set out in said petition. 

2. Further answering said petition these respondents refer to their 
sworn bill in this cause as part of this their answer to the petition of 
the said trustees and the rule to show cause, and ask that the same 
be read as part of this answer as though the same were set out at 
length herein. 

3. Further answering said petition these respondents say that as 
stated in said bill the said Henry A. Nesbitt the trustee and peti¬ 
tioner, is a non-resident of the District of Columbia; that the said 

2—1699a 
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Lynn 0. De Lashmutt, one of the petitioners and trustees, is 

32 a resident of the City of Washington, District of Columbia, 
and is the Washington agent or representative of Evalyn S. 

Tome, the party secured under the said deeds of trust. Your re¬ 
spondents further say that Thomas J. De Lashmutt, the party who 
purchased the said property at the sale under the said deeds of 
trust, is the brother of the said Lynn 0. De Lashmutt, and your 
respondents are advised and believe, and, therefore, aver that the 
purchase of the said property under the said deeds of trust by the 
said Thomas J. De Lashmutt was made for and on account of the 
said Evalyn S. Tome, the party secured under the said deeds of trust, 
and your respondents aver that the said Evalyn S. Tome is in fact 
the real and beneficial purchaser under said sale. 

4. Further answering said petition these respondents say that 
their original bill in this cause was filed on the 6th day of March, 
1903, and that subpoenas were issued for all of the defendants, and 
the said Lynn 0. De Lashmutt was served with process, the defend¬ 
ants Henry A. Nesbitt and Evalyn S. Tome both being non-residents, 
service against them could not be made; that subsequent to the filing 
of said bill and after service of process on the said Lynn 0. De Lash¬ 
mutt the said Lynn 0. De Lashmutt, together with his co-trustee 
the defendant Henry A. Nesbitt, without application to this court, 
or without leave being granted, advertised the said property for sale, 
and after the said sale, and after the title thereto had been reported 
as subject to the Us pendens of this present suit, the said trustees filed 
their present petition, asking this Honorable Court to now ratify and 

confirm a sale over which the court assumed and exercised 

33 no control, and your respondents are advised by counsel that 
the court has no jurisdiction to confirm such a sale, as the 

bill in this cause expressly claims priority over the said deeds of 
trust to the full amount of the unadvanced portion of the building 
loan secured under the said deeds of trust and which was expressly 
agreed to be advanced in full as set out in said bill. 

5. Your respondents further show to the court that a final ratifica¬ 
tion of the sale would be, in effect, an adjudication of the issues 
involved in the case before the question is regularly presented to the 
court, and-would effectually deprive the complainants of the only 
relief they have under their bill. These respondents, however, sub¬ 
mit to the court that they are willing that- the court should ratify 
the said sales, provided the sum of $5,400., which is the Unadvanced 
balance of the original building loan contracted to be made by the 
said Evalyn S. Tome, is paid into the Registry of this Court to abide 
by the final determination of this suit. 

Having fully answered, these respondents pray that the said rule 
may be discharged. 

JOSEPH M. COLEMAN. 

WILLIAM R. COON. . 

District or Columbia, ss: 

We, Joseph M. Coleman and William R. Coon, being first duly 
sworn, on oath say that we have read the foregoing answer by us 
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Subscribed and know the contents thereof; that the matters 
34 and things therein set forth as of our own personal knowledge 
are true and those things set forth upon information and be¬ 
lief we believe to be true. 

JOSEPH M. COLEMAN. 
WILLIAM R. COON. 


Subscribed and sworn to before me this 29th day of April, A. D., 
1903. 

[seal.] THOS. H. UNSWORTH. 


Order Finally Ratifying Sale, See. 

Piled May 14, 1903. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al., Complainants, 

< 08 . 

Samuel E. Redeern et al., Defendants. 

This cause coming on to be heard upon the rule to show cause why 
the sale by the trustees as set out in their petition filed herein on the 
23rd day of April, 1903, should not be finally ratified and confirmed, 
it is by the Court this 14th day of May, A. D., 1903, ordered that the 
said sale be, and the same hereby is finally ratified and confirmed. 
The said ratification, however, is made expressly without prejudice 
to the rights of the complainants and any interveners herein, to any 
claim or demand they may have, cither legally or equitably, 
35 for the unadvanced balance of the said building loans, as set 
out in the said Bill, and especially reserving all their rights 
against the defendants Evalyn S. Tome, Samuel E. Redfern, and 
Arthur S. Gorman, in this suit. 

ASHLEY M. GOULD. 


W. H. SHOLES, 

Of Counsel for Compl’ts. 


I consent to above order. 
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Answer of L. 0. De Lashmutt, Henry A. Nesbitt & Evalyn S, Tome. 


Filed June 5, 1903. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al. 


vs. 

Samuel E. Redfern et al. 


I 

_ 4 


I 

. J 


For Answer to the Bill of Complaint filed in the above entitled 
cause, the defendants, Lynn 0. De Lashmutt, Henry A. Nesbitt and 
Evalyn S. Tome respectfully state to the Court as follows:— 

1. They believe the matters and things stated in the first paragraph 
of the Bill of Complaint to be true. 

2. They believe the matters and things stated in the second para¬ 
graph of the Bill of Complaint to be true. 

3. They have no personal knowledge of the matters and things 
stated in the third paragraph of the Bill of Complaint, and as said 
matters are all of record they call for proof thereof by the rec¬ 
ord. 

36 4. They believe the matters and things stated in the fourth 
paragraph of the Bill of Complaint to be true, but having no 

certain knowledge thereof, they call for proof thereof by the record. 

5. They admit the matters and things stated in the fifth paragraph 
of the Bill of Complaint to be true. 

6. They have no personal knowledge of the matters and things 
stated in the sixth paragraph of the Bill of Complaint, and if these 
matters be material they call for proof thereof. 

7. Answering the seventh paragraph these defendants state that 
they believe that the property described in paragraph three of the 
Bill was unencumbered at the time the defendant, Samuel E. Red- 
fern, acquired title thereto, but they have no knowledge of any ar¬ 
rangement between the defendants, Redfern and Gorman whereby 
it was agreed that Gorman would secure a building loan for the pur¬ 
pose of erecting seven houses, as described in this paragraph of the 
Bill, and they have no knowledge of any arrangement by which 
defendant, Gorman was to take a second trust upon said property, 
and they have no knowledge of any transactions or agreements of 
any kind between the said defendants, Gorman and Redfern. 

They admit that the defendant, Evalyn S. Tome, through Lynn 
0. De Lashmutt, a loan broker, agreed to loan the sum of four thou¬ 
sand five hundred dollars ($£,500.00) upon each of the seven pro¬ 
posed buildings, as set out in the seven deeds of trust referred to in 
the Bill of Complaint, the money to be actually advanced 

37 from time to time as the work of building said houses pro¬ 
gressed, all of which will appear by reference to the building 
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contract, a copy of which is herewith filed marked Defendants’ Ex¬ 
hibit Na. 1.. 

They deny absolutely that the defendant, Evalyn S. Tome, or the 
trustees named in the first deeds of trust, agreed to loan said money 
to any person other than the defendant, Samuel E. Redfern, and 
they deny that there was any arrangement whereby the money agreed 
to be advanced would be advanced only in proportion to the value of 
the labor and materials incorporated into the several buildings. The 
money was to be advanced at several stages in the course of the con¬ 
struction of said buildings in accordance with the agreement between 
the borrower and lender at the time the loan was agreed to be made. 

8. These defendants have no knowledge of the matters and things 
stated in the eighth paragraph of the Bill of Complaint, and if these 
matters be material they call for proof thereof. 

9. These defendants admit that the defendant, Samuel E. Redfern, 
commenced the erection of the seven houses referred to in the Bill 
of Complaint, but they deny that said houses have been completed. 
On the contrary they say it will take about Four thousand dollars 
($4,000.00) to complete said houses according to the plans and speci¬ 
fications. They have no knowledge of any default in the progress of 
the work of erecting said houses due to any failure of the defendant, 
Redfern, to subdivide the property according to the Building Regu¬ 
lations, and they have no knowledge of the other matters and 

38 things stated in this paragraph of the Bill of Complaint, ex¬ 
cept they say that all the money agreed to be loaned by the 
defendant, Evalyn S. Tome, was actually loaned by her, with the ex¬ 
ception of Three thousand four hundred and forty-four dollars and 
sixty-two cents ($3444.62), which these defendants did not advance 
to the said Samuel E. Redfern for the reason, among other things, 
that they were advised of the filing of a mechanics lien against the 
buildings referred to, and deemed it proper for their own protection 
to withhold any further payments to the said Samuel E. Redfern 
until there should have been some adjudication of the mechanics 
lien referred to. 

Further answering this paragraph of the Bill.these defendants 
state that they never, under any ciccumstances, or at any time, nor 
did any of them give the Complainants any assurance that they 
would be paid for their work, labor and materials out of any money 
to be advanced as aforesaid by the defendant, Evalyn S. Tome. On 
the contrary they expressly declined to recognize any person, except 
the owner of the property, and the person to whom they had agreed 
to loan the money as aforesaid. 

10. They have no knowledge of the matters and things stated in 
the tenth paragraph of the bill of Complaint, except that they deny 
that the money agreed to be loaned by the defendant Evalyn S. Tome, 
was advanced in much larger sums and wholly out of proportion to 
the amount of labor and materials put into the buildings, or contrary 
to any representations or promises made by these defendants to the 

Complainant. 

. 39 They deny that they ever made any representations or 
promises to the Complainants at any time. They say further 
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that the balance remaining in their hands is the sum of Three thou¬ 
sand four hundred and forty-four dollars and sixty-two cents 
($3-144.62), which sum would be exhausted in completing houses as 
per plans and specifications. 

11. Answering the eleventh paragraph of the Bill of Complaint 
these defendants state that they had no arrangements whatever with 
the Complainants, or no knowledge of what the Complainants were 
doing except to know in a general way that the Complainants were 
under contract with the owner of the property, and they had no 
knowledge of how the Complainants expected to be paid for their 
work and labor, except generally to assume that they would be paid 
in whole, or in part, out of the moneys agreed to be loaned to the 
defendant, Redfern, but their transaction was wholly and exclusively 
with the defendant, Redfern, and they had no contract relations of 
any kind with the Complainants. 

12. Answering the twelfth paragraph of the Bill of Complaint 
these defendants state that they believe the Complainants did build 
said houses referred to and did furnish materials and labor entered 
into the construction thereof, but these defendants do not know of 
any extra work performed by them. They do not know what bal¬ 
ance, if any, is due the Complainants by the defendant, Redfern, and 
they have no knowledge of any of the other matters and things 
stated in this paragraph of the Bill, except that they were advised on 
or about March 7th, 1903, that a lien had been filed against said 

property, and deny positively the houses were completed at 

40 the date stated, and that the houses are not yet completed. 

13. Answering the thirteenth paragraph of the Bill of 
Complaint these defendants state that all the money agreed to be 
loaned to the said defendant, Redfern, has been actually advanced 
to him, except the sum of Three thousand four hundred and forty- 
four dollars and sixty-two cents. They deny that the Complainants 
have any right or interest in the unexpended balance of the building 
fund but they have no interest in what becomes of said fund after 
all the just charges and debts due to the defendant, Evalyn S. Tome, 
havo been paid and satisfied. And they further deny that the houses 
have been completed as per plans and specifications. 

These defendants deny that the defendant, Evalyn S. Tome, has 
ever failed to advance the full amount of said loan in accordance 
with the terms of her contract with the defendant, Redfern. They 
say there is one year’s interest due upon said loan, which interest 
is justly chargeable to the unspent balance of the money in hand, 
and they repeat that after their debt is paid in full, they have no 
concern as to what may become of the balance of the loan which 
may remain, after the houses are completed as per plans and specifi¬ 
cations. 

14. They deny that there is a balance of Five thousand four hun¬ 
dred dollars ($5400.00) remaining unexpended of said building 
loan, or that any balance in the hands of Evalyn S. Tome is a trust 
fund for the purpose of satisfying the Complainant’s lien. 

41 15. They have no knowledge of the matters and things 
stated in the fifteenth paragraph of the Bill of Complaint 

and if these matters be material, they call for proof thereof. 
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16. They are advised that the matters and things stated in the 
sixteenth paragraph of the Bill of Complaint are conclusions of 
law, which they are not called upon to answer. 

17. They have no knowledge of the matters and things stated in 
the seventeenth paragraph of the Bill of Complaint, and as such 
matters are all of record, they call for proof thereof .by the record. 

Further answering said Bill of Complaint these defendants state 
that Samuel E. Redfern, the maker of the note referred to, in the Bill 
of Complaint, defaulted in the payment of both principal and in¬ 
terest due on account of the indebtedness secured by the deeds of 
trust referred to, and thereupon the defendants, Nesbitt and De 
Lashmutt caused the property described by said Deeds of Trust, 
to be advertised for sale on the 31st day of March, 1903, at 4:30 
o’clock p. m., and on said date the said Nesbitt and De Lashmutt 
sold said property at public auction to Thomas J. De Lashmutt, 
representing the holder of the notes, for the sum of Twenty-nine 
thousand seven hundred and fifty dollars ($29,750.00); that the 
expenses of sale were Ninety-nine dollars and sixty-five cents 
($99.65), made up of the items of Forty-two dollars and ninety 
cents (42.90) due the Evening Star for advertising; Three dollars 
and fifty cents ($3.50) due the Washington Post for advertis- 

42 ing; One dollar ($1.00) to the Real Estate and Court Record 
for advertising; Two dollars and twenty-five cents ($2.25) 

for postal cards announcing the sale, and Fifty Dollars ($50.00) 
to the Auctioneer for his services in crying said sale. 

They further say that the Trustees under said Deeds of Trust, 
to wit, Nesbitt and De Lashmutt, trustees, are entitled to five per 
cent. (5%) of the gross proceeds of sale for their commissions, which 
commissions amount to One thousand four hundred and eighty- 
seven dollars and fifty cents ($1487.50), which added to the ex¬ 
penses of sale make a total of One thousand and eighty-seven dollars 
and fifteen cents ($1587.15), which being deducted from the gross 
proceeds of sale leaves a net balance of Twenty-eight thousand one 
hundred and sixty-two dollars and eighty-five cents ($28,162.85) 
from which accrued taxes have to be paid, the exact amount of which 
these defendants do not know at. this time, but which will amount 
to about One hundred & one 28/100 dollars. 

These defendants therefore deny that there is any balance what¬ 
ever remaining on account of the building loan agreed to be ad¬ 
vanced by the defendant, Mrs. Tome, to the Complainants. 

And having fully answered they pray to be hence dismissed with 
their costs. 

LYNN O. DE LASHMUTT. 

HENRY A. NESBITT. 
EVALYN S. TOME. 

As to Evalyn S. Tome: 

T. C. BOND. 

43 We do solemnly swear that we have read the foregoing 
Answer by us subscribed, and know the contents thereof; 

that the matters and things therein stated on our personal knowledge 
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are true, and the matters and things stated on information and be¬ 
lief, we believe to be true. 

LYNN 0. DE LASHMUTT. 
HENRY A. NESBITT. 
EVALYN S. TOME. 


As to Evalyn S. Tome: 
T. C. BOND. 


Subscribed and sworn to before 
1903. 

[seal.] 

HAMILTON & COLBERT, 

Solicitors. 


me this 2nd day of June, A. D., 

LOUISE F. DYER, 

Notary Public, D. G. 


I do solemnly swear that I have read the foregoing answer by me 
subscribed, and know the contents thereof, that the matters and 
things therein stated on my personal knowledge are true, and the 
matters and things stated on information and belief, I believe to be 
true. 

Subscribed and sworn to before me this 2nd day of June A. D. 
1903. 


[seal.] 


T. C. BOND, 
Notary Public . 


44 Answer of Defendant Redfern. 

Filed July 15, 1903. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al. 

vs. ■ 

Samuel E. Redfern et al. 

The defendant, Samuel E. Redfern, reserving to himself all ex¬ 
ceptions to the imperfections of the bill of complaint herein exhibited 
against him and others, as fully as if he had demurred to the same, 
nevertheless, for answer to so much and such parts thereof, as he is 
advised it is material or necessary for him to answer, answering 
says: 

1 and 2. He is willing to admit for the purposes of this suit the 
allegations contained in paragraphs one and two, respecting the resi¬ 
dence and citizenship of the complainants and defendants. 

3. He admits the conveyance to him by the defendant Alexander 
M. Gorman, on the 15th day of March, 1902, of the property de¬ 
scribed in paragraph three. 

4. He admits that he subdivided said lots as recited in paragraph 

four. , 
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5. He admits that on the 17th. day of March 1902, he executed 
to the defendants Nesbitt and Dc Lnshmutt seven separate deeds of 
trust one upon each of said seven lots, to secure the defendant 

Evalyn S.. Tome the sum of $4,500. That said trust deeds 

45 were given to secure the said Evalyn S. Tome the aggregate 
sum of $31,500 being the amount of a building loan agreed 

to be advanced by her to this defendant in consideration of his agree¬ 
ment to erect buildings upon said lots, pursuant to the terms and 
• conditions of a certain contract executed between them the — day 
of ——, 1902, a copy of which is filed herewith as a part hereof and 
marked “Defendant S. E. R. Exhibit A.” 

6. He admits that on the 20th. day of March 1902, he executed 
to the defendants Easterday and Cockey the deed of trust recited in 
paragraph six to secure the defendant Gorman in the sum of $3,800. 
That said trust was executed to secure the said Gorman the balance 
due him on account of the purchase price of said ground. That the 
total purchase price agreed to be paid by this' defendant was $9,800, 
of which $6,000. was paid upon the delivery of the deed to said 
property and the balance of $3,800 was secured by the said deed of 
trust. 

That he made payments on account of said balance from time to 
time with the result that the said indebtedness secured by said trust 
has now been fully paid and discharged and the said trust has since 
been released of record by the trustees thereunder; the last payment 
on account of said indebtedness having been made March 12, 1903. 

7. He denies that the defendant Gorman ever had any interest in 
said property subsequently to its sale by him to this defendant except 
as the beneficiary under the said secured trust thereon; or that he 
had any other interest in the said building loan except his commis¬ 
sion for its procurement and he further says that both the 

46 amount secured by said trust and the said commission were 
paid to the said Gorman when due. He admits that the said 

Gorman procured said building loan upon plans prepared by Nich¬ 
olas T. Haller, architect and he denies that there was any other 
understanding had between him and the said Evalyn S. Tome the 
lender of said money other than what is embodied in the written 
contract hereinbefore referred to and exhibited with this answer as 
“Defendant S. E. R. Exhibit A.” 

8. He admits that he entered into a contract with the complain¬ 
ants whereby the latter agreed to erect the seven houses, one upon 
each of said lots, for the aggregate sum of $24,500, a copy of said 
contract being referred to by complainants as Exhibit A to their bill. 
But he denies absolutely as without any foundation in fact the alle¬ 
gation that said contract was entered into upon the strength of any 
representation or understanding that the said building loan nego¬ 
tiated upon said property was to be applied either in whole or in part 
to the payment of said contract price or that there ever was any 
fepresehtation or understanding that the said building loan was to 
be so used. On the contrary he says that it was explained to com¬ 
plainants and distinctly understood by them before entering into 
the aforesaid contract that the purchase price of said ground was to 
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be deducted from the said loan. That defendant was at that time 
and has ever since been fully solvent and able to answer any demand 
of the complainants and he avers that such fact alone was the in¬ 
ducement that led complainants to undertake their said con¬ 
tract. 

47 9. He admits that complainants commenced the erection 
of said houses but denies that they completed them according 

to plans and specifications or that they ever completed them. And 
in connection therewith he refers to two letters of Nicholas T. Haller 
the architect in charge of said work dated March 6th. and March 
13th. which are filed herewith as parts hereof and marked “Defend¬ 
ant S. E. R. Exhibits B and C,” respectively. That both letters were 
written after the complainants had abandoned work upon said build¬ 
ings and called attention as will be observed to the various respects 
in which the work had not been completed. That the last payment 
due defendant on account of said building loan was payable upon 
the final completion of said houses and on account of the failure of 
the complainants to complete same the defendant Evalyn S. Tome 
refused and still refuses to make said payment. He denies that the 
delay of the complainants either at the commencement of said work 
or during the progress thereof was attributable to any fault of his 
but was the result solely of their own mismanagement of the work. 
He admits that there was a frame building on one edge of the ground 
which did not interfere in the least with the work on the other six 
lots and says that while this building was being demolished the com¬ 
plainants were working on the remaining lots. That said contract 

is dated the — day of- 1902 and by its terms the construction 

of said buildings is limited to — months, notwithstanding which 
limitation the said buildings are still uncompleted. He admits that 
complainants received payment from time to time on account 

48 of their said contract and says that they have received every 
payment called for thereby excepting the final payment, 

which is not due them because the said buildings are not yet com¬ 
pleted. He denies that the said building loan was lent for the ex¬ 
press purpose of building said houses and says that the contrary is 
shown by the very wording of the contract in reference thereto be¬ 
tween the defendant Evalyn S. Tome and himself wherein it is re¬ 
cited that in consideration of said advance he agrees “to erect at his 
own proper cost and expense” the said buildings, and he denies 
again that the complainants were ever assured either by him or by 
any one acting for him that the money coming from the said, build¬ 
ing loan would be applied to the payment of their said contract 
price. 

10. He repeats his denial that there was any misunderstanding 
between him or any one representing him, and the complainant, that 
the money received from the said building loan should be applied 
to the payment of complainants’ contract price. He denies that he 
gave any one any authority to represent to the complainant that any 
per cent, of said building loan would be reserved for the last payment 
when the houses were finally completed or that such a suggestion was 
ever made to him or considered by him. He denies that the said 
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building loan was advanced to him in any other manner or at any 
other intervals than required by his said contract with the defendant 
Evalyn S. Tome, but on the contrary he says that every payment to 
him was made in strict conformity with the terms of said contract. 
He denies that any of the said building loan was advanced to the 
defendant Gorman or that the said Gorman received any part thereof 
except what was paid him on account of his commission in 

49 negotiating said loan and what was paid him by this defend¬ 
ant out of said loan on account of the purchase price of said 

ground. He says that he applied all of said loan excepting such 
part thereof as was paid to the defendant Gorman as aforesaid and a 
few incidental expenses connected with said transaction, to the erec¬ 
tion of said houses. He admits that there remains unpaid on ac¬ 
count of said loan the last payment thereon amounting to $5,400 
which payment has never matured by reason of the refusal of the 
complainants to perform their contract and complete said houses. 

He denies that the money paid by him to the said Gorman on ac¬ 
count of his said commission and the purchase price of said ground, 
or any part of said loan that may have come into this defendant’s 
hands is a trust fund in favor of the complainants. 

11. Upon information and belief he denies the allegation recited 
in paragraph eleven. 

12. He admits that complainants began the construction of said 
houses but denies that they ever completed same or that the same 
have ever been completed. He admits that complainants performed 
extra brick work upon said buildings to the extent of $120. which 
was allowed by the architect in charge, but denies that they are en¬ 
titled to any claim for extra contract work performed by them. He 
admits that they received on account of their contract price the sum 
of $15,100. He admits that had they performed their contract they 
would have been entitled thereunder upon the final completion of 
said houses to a balance of $9,400. of which amount $2,000 was to 

be represented by an equity in one of said houses. He denies 

50 that he refused to convey to complainants the equity in the 
house as aforesaid but says that said house was duly conveyed 

by him to the said complainants on the — day of March 1903. 
That he executed and delivered said deed to the complainants how¬ 
ever upon the distinct understanding that in so doing he in no way 
recognized their right thereto at that time, or considered that they 
had so far performed their contract as to render them entitled to it. 
He admits that he has not paid the complainants the final payment 
called for by their said contract for the reason that said payment is 
not due by the terms of said contract until the completion of said 
houses and said houses have not yet been completed. He denies, in 
view of the failure of the complainants to complete said houses and 
their abandonment of work thereupon, that they ever became en¬ 
titled to a mechanics’ lien. 

13. He is advised that he need make no answer to the conclusion 
of law advanced in paragraph twelve. He admits that the defend¬ 
ant Evalyn S. Tome did not advance the last payment of $5400 on 
account of said building loan and says that she has refused to do so 
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for the reason that the said houses were not and never have been 
completed. 

14. He is advised that he need make no answer to the proposition 
of law advanced in paragraph fourteen. He avers however that the 
complainants having grossly violated their said contract with him in 
delaying the work on said houses and in not having completed same, 
and having thereby caused him great damage have no claim against 
him on account of said contract or the work they have done upon 

said buildings and therefore have no right of lien against 

51 said property. And he asks that in the account to be taken 
between them such damage may be considered and opposed 

to any apparent balance due complainant on account of their said 
contract. 

15. He admits that the indebtedness secured by the second deed 
of trust, executed to the defendants Easterday and Cockey as trus¬ 
tees to secure the defendant Gorman the sum of $3,800 has been 
fully paid and says that the said trust was on the 30th. day of March 
1903 released of record by the said trustees. 

16. He is advised that he need make no answer to the conclusion 
of law advanced in paragraph sixteen. 

17. Having no knowledge of the matters recited in paragraph 
seventeen he can neither admit nor deny same. 

And having fully answered the bill of complaint he prays that he 
may hence be dismissed with his reasonable costs. 

SAMUEL E. REDFERN. [seal.] 
HAYDEN JOI1HNSON, Solicitor. 

District of Columbia, ss: 

I, Samuel E. Redfern, upon oath say that I have read the fore¬ 
going answer by me subscribed and know the contents thereof; that 
the facts and things therein stated as upon my personal knowledge 
are true and those stated upon information and belief I be- 

52 lieve to be true. 

SAMUEL E. REDFERN. [seal.] 

Subscribed and sworn to before me this 14th day of June, 1903. 

T. CONRAD DODGE, 

Notary Public, D. G. 


% 


[seal.] 
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• ■ Answer 0 / Defendant Gorman. 

Filed July 15,1903. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. ; 

Joseph M. Coleman et al. 

V8. 

Samuel E. Redeern et al. 

* 

The defendant Alexander M. Gorman reserving to himself all 
exceptions to the imperfections of the bill of complaint herein ex¬ 
hibited against him and others, as fully as if he had demurred to the 
same, nevertheless, for answer to so much and such parts thereof, as 
he is advised it is material or necessary for him to answer, answering 
says : 

1 and 2. He is willing to admit for the purposes of this suit the 
allegations contained in paragraphs one and two, respecting the resi¬ 
dences and citizenship of the complainants and defendants. 

53 3. He admits the conveyance by him to the defendant 
Redfern of the property described in paragraph three. 

4. He admits the subdivision of said lots by the defendant Red- 
fern as described in paragraph four. 

5. He believes to be correct the recitations in paragraph five re¬ 
specting the execution and recording by the defendant Redfern of 
the seven separate deeds of trust one upon each of said lots. He has 
no knowledge as to who are the present holders of the notes secured 
by said trust. 

6. He admits the execution by the defendant Redfern of the deed 
of trust to the defendants Easterday and Cockey to secure him in the 
sum of $3,800 as recited in paragraph six. That said trust was 
executed to secure him the balance due upon the purchase price of 
said ground. That the total purchase price agreed to be paid by the 
defendant Redfern was $9,800. of which $6,000 was paid in cash 
upon the delivery of the deed to said property and the balance $3,800 
was secured by the aforesaid deed of trust. That the defendant Red¬ 
fern made payment on account of said balance from time to time 
with the result that the said indebtedness secured by said trust has 
now been fully paid and discharged and the said trust has since been 
released by the said trustees; the last payment thereon haying been 
made March 12, 1903. 

7. He admits that simultaneously with the sale of said property 
tp the said Redfern he was employed by the said Redfern as a broker 

to negotiate a building loan upon said lots. That defendant 

54 has given special attention to the negotiation of sueh loans 
and on that account probably was applied .to by the said Red¬ 
fern to secure .the loan on the houses he was about to purchase. That 
Re subsequently did negotiate a building loan from the defendant 
Evalyn {*>. 'Tome of $4560 upon each of said lots upon plans pre- 
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pared-by Nicholas T. Haller architect and that the trust deeds in¬ 
cited in paragraph five of the bill were given by the said Redfern 
to secure said advance. He denies that there was any stipulation, 
agreement or understanding of any kind to which he was a party 
or of which he had knowledge, excepting the agreement in writing 
between the defendants Redfern and Tome respecting the use that 
was to be made of the fund realized from the said building loan or 
that it was agreed that it would be used in the erection of said build¬ 
ings ; on the contrary he says that by the terms of the said contract 
between the said Redfern and the defendant Evalyn S. Tome re¬ 
specting said loan, it was specifically provided that in consideration 
of the advance of the said $31,500 to him the said Redfern agreed 
“to erect at his own cost and expense” the aforesaid seven houses. 
That the amount of said loan was by the terms of said contract to 
be advanced in different installments as the work upon the said 
houses progressed and that further than this provision in said con¬ 
tract there was no understanding or agreement of any character re¬ 
specting the relation said advances should bear to the work incor¬ 
porated in said buildings. 

8. He denies that he ever saw or had any communication with 

the complainants or either of them prior to their execution of 

55 their contract with the said Redfern for the erection of said 
houses and he further denies that he has ever had any con¬ 
versation or correspondence with the complainants or either of them 
respecting any matters connected with their said contract price 
either concerning the amount thereof, or the source from which it 
was to be paid, or that he ever made to the said complainants or 
either of them or to any one representing them any representation 
of any character or description respecting the payment of their said 
contract price or the manner in which the said building loan was to 
be applied, the latter matter being strictly the affair of the said 
Redfern, and apart from the commission he had in said loan being a 
matter in which this defendant had no interest whatever. He has 
no knowledge of the terms of the contract between the complainants 
and the defendant Redfern and therefore can neither admit nor deny 
the allegations in said paragraph respecting same. 

9. He has no knowledge of the matters and things alleged in 
paragraph nine and can therefore neither admit nor deny same ex¬ 
cepting that he does deny that there was any .understanding 
that the said building loan was to be used entirely in the construc¬ 
tion of the said houses or that there was any representation of any 
nature on the part of this defendant to the complainants respecting 
the application of said building loan. 

10. He repeats his denial that he gave any assurance or made 
any representations to complainants respecting the payment or 
application of said building loan. He denies that he ever represented 

said Redfern in any other capacity than as broker to procure 

56 the said building loan. He denies that he had any other con¬ 
nection with the said building transaction than as the seller 

of said ground and the negotiator of said loan. He denies that he 
received any portion of said building loan other than so much 
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thereof as may have been deducted therefrom by the said Redfern to 
pay defendant for his said ground. He has no definite knowledge 
of the manner in which the payments on account of said loan were 
advanced to the said Redfern but believed they were advanced con¬ 
sistently with Redfern’s aforesaid contract with the defendant 
Evalyn S. Tome. He has no knowledge of the amount of the bal¬ 
ance of the said loan remaining unadvanced. He denies the conclu¬ 
sion of law advanced that any money received by him from the 
said Redfern on account of the purchase price of said ground is a 
trust fund in his hands for the payment of any claims of the com-, 
plainants against Redfern. 

11, 12, 13 and 14. He has no knowledge of the facts and things 
recited in paragraph- eleven, twelve thirteen and fourteen and can 
therefore neither admit nor deny them, but should they be consid¬ 
ered material by the court as affecting his interests in this suit he 
calls for strict proof of the same. 

15. He admits that the notes executed to his order and secured by 
the second deed of trust upon the property described in the bill have, 
as has been hereinbefore recited, been fully paid and discharged, and 
the said trust has been released of record by the trustees thereunder. 

16. He is advised he need make no answer to the conclusion 
57 of law advanced in paragraph sixteen. 

17. Having no knowledge of the facts recited in paragraph 
seventeen, he can neither admit nor deny same. 

And having fully answered the said bill of complaint he prays 
that he may be hence dismissed with his reasonable costs. 

ALEXANDER M. GORMAN. 

HAYDEN JOHNSON, Solicitor. 

District op Columbia, ss 

I, Alexander M. Gorman, upon oath say that I have read the fore¬ 
going answer by me subscribed and that I know the contents thereof; 
that the facts and things therein stated upon my personal knowledge 
are true and those stated upon information and belief I believe to be 
true. 

ALEXANDER M. GORMAN. 

Subscribed and sworn to before me this 14th day of June, 1903. 

JENNIE M. RYAN, 

Notary Public, D. G. 


[seal.] 
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58 Replication. 

Filed October 26, 1908. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et at,., Complainants, 

vs. 

Samuel E. Redfern et al, Defendants. 

The complainants hereby join issue with the defendants. 

BATES and JOHN L. WARREN and 
WM. II. SHORES, Att’ys for Compl’ts. 


69 Testimony on Behalf of Complainants. 

Filed December 21, 1904. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al.. Complainants, 

vs. 

Samuel E. Redfern et al, Defendants. 

******* 

60 Joseph M. Coleman. 

Direct examination. 

By Mr. Warren : 

Q. Mr. Coleman, state your name and business? A. Joseph M. 
Coleman; I was working at the building business. 

Q. Were you working at that business alone or with a partner? 
A. With a partner. 

Q. Who was he? A. William R. Coon. 

Q. Did you and Mr. Coon constitute the firm? A. Yes, sir. 

Q. Did you sign a contract to build any houses for Mr. Redfern, 
one of the defendants in this cause? A. I did. 

Q. When did you become acquainted with him? A. Well, a 
short time previous to signing the contract for building the houses. 

Q. About how long before? A. Not more than two or three days 
before. 

Q. Did your partner know him? A. He knew him about as 
slightly as I did. 

Q. How did you come to know him? A. Through Mr. Coon-; 
he came to my house with a proposition for building these houses. 
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Q. From whom did the proposition come? A. It came through- 
Mr. Haller’s office; I don’t know whether it came from the 

61 owners or Haller. Mr. Coon told me that it came- 

/ 

(Mr. Johnson : I object to the witness saying what was told him 
by Mr. Coon from whom this proposition came.) 

Q. Who is Mr. Haller? A. He is the architect for these houses. 

Q, What did you do after receiving this proposition? A. I went 
around and made some inquiry about Mr. Redfern and his standing. 

Q. Where did you make inquiry? A. I made inquiry at a couple 
of banks. 

Q. What was the result of that inquiry? A. It was not very 
favorable. 

Q. Mr. Coleman, did you enter into a contract with Mr. Redfern? 
A. Yes, sir. 

Q. What induced you to have anything to do with or enter into 
a contract with a man whose references were not very favorable? A. 
We was guaranteed that there was $4,500. loaned on each and every 
one of these houses, which was more than enough to cover the 
amount of our contract. 

Q. How many houses were there? A. Seven. 

Q. You said you were guaranteed, shown a guarantee that there 
was $4,500. loaned on each of these houses, who did that? A. 

62 Mr. Gorman. 

Q. Mr. Gorman, the defendant in this case? A. Yes, sir. 
Q. That was shown to you by Mr. A. M. Gorman? A. Yes, sir. 
Q. What did he have to do with it? A. The loan on these houses 
was made through him. 

Q. State as near as you can what was said to you with respect to 
this building loan and with respect to its application for paying you 
for building them? A. After I made inquiries as to his standing 
we went around and saw Mr. Gorman and he stated to us that there 
was a loan of $4,500. on each of the houses and that there would be 
from 30 to 40 per cent, kept back for the last payment, enough to 
pay us in full; we wanted to know what the last payment would be, 
but he said ho could not tell us exactly about it, though it would be 
from 30 to 40 per cent, for the last payment. 

Q. Did he tell you what would be done with that? A. He didn’t 
tell me exactly what it would all be used for, but he said there would 
be enough left to pay us. 

Q. Did you understand what that money was loaned for? A. 
Yes, for the building of these houses. 

Q. Did Mr. Gorman say he was acting for or represent- 

63 ing any one? A' He didn’t say, but he was around there at 
•the office fixing it up with Mr. Redfern. 

Q. Did he say who was making the loan? A. Yes, sir. 

Q. Who? A. The Tome estate. 

;Q. Did he or not claim he was making the loan for them? A. 
No, he did not, but I supposed he was making it for her direct. 

Q. You say you signed the contract? A. Yes, sir. 

Q. I wish you would look at the contract filed as an exhibit to 
the bill and say whether or not—will you look at this contract and 
3—1699a 
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see if that was the contract signed? Q. (Witness examines cdri- 
tract.) Well, yes, I think that is my handwriting. 

(Mr. Warren : It is agreed by counsel for the parties hereto that 
formal proof of the contract may be dispensed with and it is ad¬ 
mitted in evidence, and marked “Complainants’ Exhibit No. 1.”) 

Q. To what did you look as compensation when you entered into 
this contract for the erection of these houses. A. I looked for that 
money. 

Q. What money? A. The money through the Tome 

64 estate. 

Q. The money loaned on these houses? A. Yes. 

Q. Did you start the construction of these houses? A. Yes. 

Q. What did you do about carrying out your contract? A. We 
started in there and worked two or three hours and found there was 
no survey of the ground and we had to stop and have a survey of 
the ground made, and after we ordered the survey we could not get 
it for two or three weeks. 

Q. Whose business was it to furnish the survey? A. I don’t know 
about that part of it. 

Q. Was it your business? A. No, sir. 

Q. Who got the survey? A. I believe we did it in the end. 

Q. At whose request? A. I don’t know that any body requested 
us, we simply got it because we wanted to go ahead with the job. 

Q. Mr. Coleman, you certainly know whose-business it was to get 
the survey? A. Sometimes it is the owner’s business and sometimes 
the contractor’s. 

Q. Was it your business in this instance? A. I would have to 
refer to the contract. 

65 Q. See if you can find it. (Handing the contract to wit¬ 
ness.) A. I don’t see anything said about the survey at all. 

Q. You can answer the question whether it was your business to 
get the survey or whose? 

(Mr. Johnson: I object to the question for the reason that the 
witness has already answered the question when he said he did not 
know whose business it was to get the survey and this is only an 
attempt to make him change his testimony.) 

(Mr. Warren : The witness said it was either the owner’s or con¬ 
tractor’s business and he would have to look at the contract to see.) 

(Mr. Johnson: The record shows what the witness said.) 

Q. Can you state now, Mr. Coleman? A. I don’t see anything in 
the contract about it, and I don’t think it was our business to have 
the survey made; besides they had furnished a subdivision and we 
didn’t have to get that, but we didn’t get that until weeks afterwards, 
and when we did get it it had to be changed for one of the houses 
and a complete now set of drawings for one of the houses. 

Q. Did you have to wait for the subdivision before you could build 
the houses? A. Yes, sir. 

Q. Did you have to wait before you could start the houses? 

66 A. Yes, sir. 

Q. What was done about the frame building you speak of? 
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A. We had considerable trouble about that and it was the cause of 
great delay. 

Q. What was it? A. There was one portion of that building 
which was seven feet on the ground that we were to build on, and I 
had several people to estimate on the cost of removing it, but it was 
not torn down by any of them. 

Q,. Did you notify Mr. Redfern or not that the building would 
have to be moved? A. Yes, sir. 

Q. What did he say? A. He told me to get somebody and have it 
moved, but, of course, I would not do that as he had made a contract 
with one man to move it, but he refused to do it and I finally had to 
move it. 

Q. Were you paid for it? A. Yes, sir. 

Q. How long a delay did that cause you? A. Some three or four 
weeks. 

Q. What occurred next after you moved the building? A. We 
got bricklayers there and went ahead with the work. 

Q. Was there any other delay caused by the owner—as to 

67 the sewer? A. Yes, the sewer was not in and the plumber 
could not do anything until the sewer was put in. 

Q. Did any one ever order the sewer put in? A. Mr. Redfern or 
Mr. Gorman had ordered the sewer but they never put up the money 
for the same for four or five or six weeks. 

• Q. After your contract was signed? A. Yes. 

Q. Couldn’t you go ahead with the work until the sewer was there? 
A. We did tinker along on it, but did not go ahead like we could 
have done if the sewer had been there, because the plumber was in 
our way and we could not go ahead until he had gotten out of our 
way. 

Q. How long were you delayed on this account? A. Some four 
or five weeks. 

Q. Was there any other cause of delay that you can think of? A. 
Well, in the painting there was some delay; the painting was donq 
according to the architect’s suggestions and it all had to be done over 
again before he would pass the job. 

Q. When did you finally complete the houses, 

Along about the first of the year, I think. 

Q. What year? A. Last year, wasn’t it—1903. 

Q. Do you know the date of your contract? 

68 here the 27th day of March. 

Q. What year? A. 1902. 

Q. When did you finish the houses? A. Well, we finished them 
along in January, 1903. 

Q. Have you been paid for the construction of the houses accord¬ 
ing to the contract? A. No, sir; we have been paid all except the 
last payment. 

Q. How much is that last payment? A. (Witness hesitates.) 
Nine thousand three hundred and some odd dollars. 

Q. Your contract states the exact amount, doesn’t it? A. There 
were some extras. 


if ever? A. 
A. It is dated 
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Q. How much? A. Sixty dollars for the cement foundations and 
$240, I believe for the brick-work—the extra brick work. 

Mr. Johnson : I object to both of counsel prompting the witness. 

Q. Mr. Coleman, you certainly can state what your contract calls 
for; look it over. A. What do you want to know, now? 

Q. I want to know how much is due you on the contract? A. We 
have been paid $15,100. and the contract price is $24,500.- 

69 Mr. Johnson : I renew my objection to counsel prompting 
witness and putting in his mouth what they wish in the 

testimony. 

Mr. Warren : Counsel are simply reading the contract of this wit¬ 
ness, as he evidently cannot find it, and arc not trying at all to prompt 
the witness in his answers. 

(Witness continues:) $9,594 is the amount due. 

Q. I notice in the contract that reference is made to you taking an 
equity in the houses as part payment for your work, will you explain 
about that? A. • We were to take an equity, but we did not get it, 
as I know of. 

Q. When were you to receive that equity—at what stage of the 
construction of the houses? A. Before the last payment, as I always 
understood it. 

Q. Before the houses w’ore completed? A. On the completion of 
the houses I was to take it, it v r as not due before the completion of 
the houses. 

Q,. What time did the equity become due? 

Mr. Johnson: I object to the question for the reason that the con¬ 
tract says when the equity is due. 

Q. I will read you this clause of the contract; “When the buildings 
are trimmed out $2,800, $2,000 to be deducted as pail payment on 
account of one of the houses, the remaining $7,400 to be paid when 
the work is fully completed” does that refresh your recollec- 

70 tion? A. Before the last payment; I would say at the time 
the houses w r ere trimmed out. 

‘ Q. Was a deed to that property tendered you before the houses 
were completed? A. No, sir. 

Q. Was it ever shown, or was it ever demonstrated to you when the 
first trust of $4,500, was put on each of the lots that there was another 
trust on them? A. That is all there w T as on it that I knew of. 

Q. Wasn’t there a second trust on them?. A. I didn’t know it at 
the time. 

Q. At or about the time the houses were trimmed out, or shortly 
afterwards didn’t you find out there w'as a second deed of trust on the 
property? A. Yes, sir. 

Q,. Was that released? A. Yes, sir. 

Q. Since then? A. I understand it has been. 

Q. Before this suit was begun ? A. I have understood it was. 

Q. At u T hat time? A. I cannot say. 

Q. I notice your contract says you w r ere to complete the houses on 
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or before September 1, 1902, can you explain why it was the houses 
were not completed before that time? A. Because of the 

71 delays just mentioned. But for these delays the houses 
would have been completed long before I said they would, 

with the exception of a little concreting and the back fences. 

Q. Did the concreting and back fences cause you any delay in 
the work? A. Yes, sir, some little. 

Q. Who took charge of the construction of the houses? A. Mr. 
Coon. 

Q. He was in charge. A. We both were there most of the time. 
Q. Do you recall when the survey was made? A. I cannot 
tell- 

Q. I hand you this paper, look at it and tell me what it is? A. It 
is the survey. 

Q. Can you tell now when it was made? A. May 1st. 

Q. When was the subdivision made? A. The subdivision is 
dated- 

4 - 

Mr. Johnson: I object to the witness reading from a paper that 
has not been offered in evidence. 

Q. Look at the paper and tell me what it is? A. This is the sur¬ 
vey of the subdivision. 

Q. How do you know that? A. Why there is a portion of the old 
house on the lot. 

Mr. Warren : I offer this paper in evidence. 

72 Mr. Johnson: I object to the admission of the paper on 
* the ground that it has not been properly proven. 

Q. Did you get this survey? A. Yes, sir, it was furnished to us 
by the District Surveyor. 

Q. Look at that signature, is that Captain Looker's? A. Yes, sir. 
Mr. Warren : We offer the paper in evidence. • 

Mr. Johnson: 

Q. Did you see Mr. Looker sign that paper? A. No, sir, I didn’t 
see him sign it. 

Q. How do you know if you didn’t see him sign it that it is his 
signature? A. Because I have seen so many of them. 

Q. How many have you seen? A. Twenty-five or thirty; I have 
got several of them at home now. 

Q. You never saw him write them? A. Oh yes, I have, lots of 
times. 

Mr. Warren: 

Q. Look at the date of that paper—I understand you had to wait 
for the survey before you could go ahead with the work? A. Yes, 
sir. 

Q. Did you ever call on Mr. Gorman or Mr. Redfern for this sur¬ 
vey? A. Yes, sir. 

Q. What did they say or do about it? 
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Mr. Johnson: I object to the admission of that paper in 
evidence as the official survey made for the reason that it has 
not been properly proven. 

Mr. Warren: The paper is offered in evidence, and marked for 
identification as “Complainants’ Exhibit No. 2.” 

Q. Well, Mr. Coleman, what did he say about the survey? A. 
He said he had not gotten it yet. 

Q. And you finally had to get the survey yourself? A. Yes, sir. 

Q. Did you ever make any demand for these plans that you speak 
of? A. Yes, sir, we asked for them several times. 

Q. Did you ever file a lien for the amount due you under this con¬ 
tract? A. Yes, sir. 

Mr. Warren: The defendants’ counsel consents that a certified 
copy of the lien may be offered in evidence, and the same will be 
proof of the fact of filing as well as the date thereof without further 
proof. 

* 

Q. During the construction of these houses did you have occasion 
to talk with any of the defendants in this case in respect to the money 
loaned and the use of it in the payment of material men? A. Yes, 
sir. 

74 Q. With whom did you talk? A. With Mr. Gorman. 

Q. What was said? A. He said the checks were there for 
us and that whenever we got the work up to that point we could get 
our money. 

Q. On how many different occasions did he tell you that? A. I 
don’t know exactly, two or three I know of. 

Q. Did he tell you where the checks were? A. Yes, sir. 

Q. Where? A. At Mr. De Lashmutt’s office. 

Q. Who is he? A. He is the man who represents the Tome 
estate. 

Q. I understood you to say you did not know that- in the begin¬ 
ning? A. No, this happened at the time the buildings were going 
on. 

Q. Was anything said to you as to how much money would be in 
the hands of the money lenders at the completion of the houses? A. 
As I said before, it was stated - by Mr. Gorman there would be not less 
than thirty to forty per cent, left for tjie last payment; we were not 
told how much exactly the last payment would be, but figured it out 
and found there would be more than enough to pay us, and we come 
to the conclusion that the money left over would be for the deco¬ 
rating of the houses and the gas fixtures. 

75 Q. That was before you entered into the contract? A. 
Yes, sir. 

Q. Did you find out during the construction or after you entered 
into the construction what amount would be paid when the houses . 
were completed? A. I have understood that there would be fully 
<$5,400 after paying us. 

Q. From whom did you get that understanding? A. From Mr. 
De Lashmutt for one. 

Q. Who else? A. I believe I heard you say that. (Mr. War- 
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ren: Well, never mind what you heard me say.) That was after 
I heard Mr. De Lashmutt say there was $5,400 to complete the 
houses. 

Q. Was anything ever said to you as to whether you would get 
your payments out of that $5,400? A. Yes, it was guaranteed by 
Mr. Redfern that we would get our money when we completed the 
houses. 

Q. Were you or not sure that you were to look to this particular 
fund to pay you for the construction of these houses? 

Mr. Johnson : I object to the question as leading and improper. 

Q. To what fund did you look for payment for your labor and 
material? A. To the Tome fund. 

Q. Specifically describe it? The money loaned on these 

76 houses? A. Yes, sir. 

Q. Do you recall a visit made by yourself and myself to 
Mr. Redfern’s office? A. Yes sir. 

Q. Do you recall the conversation? A. Yes, sir. 

Q. State what it was, please? A. He guaranteed that when those 
little minor things were done we would get our money; he said there 
was a piece of paper up there, as he called. 

Q. Where did he say the money was? A. I took it to be over at 
De Lashmutt’s office. 

Q. Didn’t he say that? A. Yes, sir, I think he did. He said 
there was a piece of paper to the amount of $7,000. 

Q. Do you or not remember of his making an expression to this 
effect, that the money was there for you and Coon, and that that 
money belonged to you and Coon; that he did not consider it his 
money; that he would no more use or appropriate that money to his 
use than he would think of putting his hands in your pocket and 
using your money ? 

Mr. Johnson: I object to the question as being leading and I 
shall further insist that if counsel insists in making any statements 
on the record, as he has just made, unless sworn, I shall move to strike 
out the whole testimony. 

Mr. Warren: Mr. Johnson has that privilege. We also say we 
are in proper bounds in the examination of this witness. 

77 A. That is correct; just as I would have stated it if I could. 

Q. Do you or not recall that conversation? A. I certainly 

do. 

Q. What if anything did he say to you at that time about a suffi¬ 
ciency of money to pay you what he owed you? A. He said the 
money was there and I could get it. 

Q. Did you ever get that money or any part of it. A. We never 
got the balance. 

Q. When was the last conversation you ever had with Mr. Gor¬ 
man with respect to the fund to complete the houses. A. One day 
in front of this building. 

Q. While you were carrying on this work? A. Yes, sir. 

Q. What was said at that time? A. I told him. if he would'get 
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me a settlement with Redfern without going into law I would give 
him the equity in the house. 

Q. Was there anything said with respect to the fund being used 
to pay you? A. I don’t know that I had any particular conversa¬ 
tion in "reference to that any more than he told me one day that I 
would get my money all right. 

78 Q. Did he say from what source? A. No, sir. 

Q. Did he say who would pay it? A. No. 

Q. Where were you to get it? A. I was to get it where I had 
always been getting it—through Mr. De Lashmutt from the Tome 
estate. 

Q. Mr. Coleman, you have alleged in your bill in paragraph 8 
that the defendants Redfern and Gorman and the said architect 
Haller exhibited to you complainants plans and specifications and 
explained to them the extent and nature of the proposed loan to 
erect said buildings as the work progressed, assuring your complain¬ 
ants at the same time that the money would be advanced by the party 
advancing the same only as the houses progressed, and that a large 
part thereof would be reserved by the party loaned the same until 
the completion of the houses, and it was upon these representations 
that you entered into the construction of the houses? 

Mr. Johnson: I object to the question as leading and as an at¬ 
tempt- to prompt the witness to testify contrary to what he has 
already stated. 

A. Yes, that is true. 

Q. When were those assurances and those representations which 
I have read to you and which you say are true, made? A. They 
were made continuously by all three, Haller, Redfern and Gor¬ 
man. 

79 Q. When was the last time, if you can recall, that you had 
a conversation with Mr. Gorman wherein he assured you that 

the money loaned to complete the houses would bo devoted to the 
payment of your bill? A. Some little time before the completion of 
the houses, or before I claim they were fully completed. We were 
walking along towards 14th Street and Whitney Avenue and we 
stopped at the corner of 13th and Whitney Avenue and we had a 
little conversation there. 

Q. Tell us about it? A. He said we would get our money. I 
made a proposition to give him the equity if he would get a settle¬ 
ment for us from Redfern rather than to go into court. 

Q. What brought up this conversation? A. Because I had been 
after my money two or three weeks previous to that and could not 
get it; they always had some if’s and and’s about it, that is why. 

Q. Were the houses finished? A. Yes, sir, the houses were finshed, 
but the concrete outside had frozen and had to be replaced. 

Q. Mr. Coleman, you were to complete the houses according to 
certain plans and specifications? 

Mr. Johnson : I object to the question as leading. 

A. Yes, sir. 
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Q. Where are they? A. I have a portion of them here; the or¬ 
iginal specifications Mr. Gorman has them. 

80 Q. Did you or not sign the specifications? A. Yes, sir. 

Q. What did you do with them? A. I was going to carry 

one set of them away when Mr. Haller induced me to leave one set 
of them with him and Mr. Redfern and Mr. Gorman wanted a set 
and they would have some copies made and send me the originaL; 
I went there three or four weeks before I could get anything to go 
by; we had the plans but no specifications. 

Q. Then what? A. Well, when I got them they were entirely 
different from the ones I signed. 

Q. When did you sign the specifications? A. At the same time 
I signed the plans. 

Q. When was that—have you the plans you signed? A. Yes, 
sir, and they are dated also. (Handing plans to Mr. Warren.) 

Q. Are these the plans that you refer to? A. Yes, sir. 

Mr. Warren : It is agreed that these plans shall be introduced in 
evidence without further proof thereof. I ask that they be marked 
as “Complainants’ Exhibit No. 3.” 

Q. Are these plans all right? A. Yes, excepting the corner houses 
has been changed. 

81 Q. I don’t observe any date on these plans, can you ap¬ 
proximate the date you signed the specifications? A. I think 

it was about the time we signed the contract. 

Q. What was that? A. That was March 27. 

Q. Did you ever request or demand a copy of the specifications? 
A. Lots and lots of times. 

Q. And failed to get them? A. Yes, sir. 

Mr. Warren: We call on Mr. Johnson for the production of the 
original specifications. 

Mr. Johnson : If the original plans and specifications are in our 
possession we will produce them; I have not seen them and I under¬ 
stand they are in the possession of Mr. Coleman. 

Cross-examination. 

By Mr. Johnson : 

X Q. Mr. Coleman, I understand you to say you met Mr. Red- 
fern a few days before the contract was signed? A. Yes, sir. 

X Q. That was a few days before March 27th? A. I met him 
a few days before the signing of the contract whatever that is. 

X Q. I belive you said that was on March 27,1902? A. Yes, sir, 
I think so. 

82 X. Q. Did Mr. Redfern request you to do this work? A. 
Yes, sir. 

X Q. When? A. He asked me couldn’t I do it several days be¬ 
fore the signing of the contract. 

X Q. You met him a few days before the 27th of March and the 
contract was signed on the 27-? A. Yes, sir. 

X Q. Did you take the initiative on both your conversations with 
Mr. Redfern or did Mr. Coon do so? A. Both of us together. We 
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spent considerable time in Mr. Haller’s office and he being on the 
same floor he was there too. 

X Q. You say Mr. Redfern requested you to do this work? A. 
Yes, sir. 

X Q. You said the proposition came from Mr. Haller? A. It 
first came from Haller to Coon and from Coon to me and we both 
went to Mr. Haller’s office. 

X Q. Then Mr. Coon first made the proposition, to you after Mr. 
Haller had talked with him? A. Yes, sir. 

X Q. You simply know then that Mr. Haller made a proposition 
to Mr. Coon and what occurred at that time you only know from 
what Mr. Coon told you? A. Yes, sir. 

83 X Q. Then the first one who broached you was Mr. Coon 
who came from Mr. Haller? A. Yes, sir. 

X Q. And not Mr. Redfern? A. No, sir. 

X Q. When was it Mr. Coon first spoke to you about the proposi¬ 
tion made by Mr. Haller? A. Probably a week before the contract 
was signed. 

X Q. You first met Mr. Redfern two or three days before the 
contract was signed? A. Yes, sir. 

X Q. What did you say when the proposition was submitted? 
A. We thought the matter over. 

X Q. Which was three days before the contract was signed? A. 
Yes, sir, about that time. 

X Q. Before you signed the contract did you see Mr. Gorman? A. 
Sure. 

X Q. When did you see him ? A. Probably a day or so be¬ 
fore — signed the contract went around to see Mr. Gorman in regard 
to the money. 

X Q. That is not my question. Where did you see Mr. Gorman, 
in Mr. Haller’s office? A. Yes, sir. 

X Q. That was two davs before the contract was signed? 

84 A. Yes, sir. 

X Q. Who was present? A. Mr. Haller was present and 
Mr. Coon and myself, and I believe Mr. Geo. Haller was there. 

X Q. So that was the first time you had ever seen Mr. Gorman? 
A. Yes, sir. 

X Q. Did you have any convQrsation? A. Yes, slightly. 

X Q. What was the subject of that conversation? A. The build¬ 
ing of these houses. 

X Q. What did he say about it? A. He said the money would 
be all right; that the Tome people were good people. 

X Q. How did Mr. Gorman come to volunteer that information? 
A. We questioned him. 

X Q. You say it was the first time you had ever seen Mr. Gorman? 
A. Yes, sir. 

X Q. How did you happen to know that he had any connection 
with the Tome people? A. Through Mr. Haller and' Mr. Red¬ 
fern who was negotiating the loan. 

X Q. He said that the money would be all right; what else did he 
,say? A. I don’t remember just what else. 
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- X Q. Can you recall anything else he said? A. Not particu¬ 
larly. 

85 X Q. That was two days before the contract was signed? 
A. This money question was the same day the contract was 

signed. 

X Q. Did you have any conversation with Mr. Gorman with refer¬ 
ence to the money that was to be obtained on this loan before that? 
A. Before what? 

X Q. Before the time you have just referred to? A. Before the 
day the contract was signed? 

X Q. Yes? A. I said I met him about three days before the 
contract was signed and this money question was probably the same 
day the contract was signed. After having that conversation we 
went around later to the office. 

X Q. Where did you first meet Mr. Gorman ? A. In Mr. Haller’s 
office. 

X Q. How long before the contract was signed? A. Two or three 
days. 

X Q. Did you have any conversation on that occasion in reference 
to these houses, that was three days before, when you first met him? 
A. I cannot say positively about that; I know I did the day the con¬ 
tract was signed. 

X Q. Where did you see him first on the day the contract was 
signed? A. In Mr. Haller’s office; later we went around to his 
office. 

86 X Q. Was that the second time you had ever seen him? 
A. I could not say that; I met him two or three days before 

signing the contract and I knew the money was coming through 
him. , 

X Q. Did you see him in the interval between the first time you 
| met him and the day the contract was signed? A. I think so; he 
came around most every day and I was in the office most every day. 

X Q. Did you have any conversation during this interval ? A. I 
cannot say. 

X Q. The day the contract was signed you did have a conversa¬ 
tion? A. Yes, sir. 

X Q. What was it? A. In regard to the money and what source 
it was coming from, how we would get payments and through whom, 
and I understood fully that the loan was _being made through him, 
and Mr. De Lashmutt didn’t have anything to do with it when we 
got the first payment. 

X Q. You have said, I believe, that Mr. Gorman told you on that 
occasion that the money would be all right, and you said you could 
not recall any other conversation, is that right? A. Yes, sir. 

X Q. You have just said you had some conversation in reference 
to where the money was coming from, how can you say that? 

87 A. It was upon the same day that I signed the contract. 

X Q. Can you recall the words that Mr. Gorman used in 
reference to his assurance that the money would be all right? A. 
Some of them. 

X Q. What are they? A. When we first went we asked Mr. Gor- 
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man- how about it;' that we wanted to look into, the matter and settle 
everything now and have no trouble later on, and he said it would 
be better to settle everything now than later on, and that the pay¬ 
ments would be all right; and we asked him how about the last 
payment, how much money would be held back for the last payment. 

He said that would be all right; that our money was already there, 
and they always kept back from thirty to forty per cent, on the last 
payment. 

X Q.. Is that all the conversation that you recall that you had 
with Mr. Gorman on that occasion? A. Yes, that is all. 

X Q. You didn’t see him any more until after the contract was 
signed? A. No, sir. 

X Q.. When was the next time you saw him? A. I would not 
like to say exactly. .. 

X Q. On the day the contract was signed you say you were in >1 
Mr. Haller’s office, who was present then? A. Mr. Haller 

88 was there, Mr. Redfern was there, Mr. Coon was there, Mr. 

. Geo. Haller was there and I think a young lady was there. | 

X Q.. And they all heard this conversation? A. I don’t know > 

about that. I 

X Q. Which of you were talking together? A. Mr. Coon, my- | 
self and Mr. Haller, all hands were talking. s, 

X Q. All of you? A. Yes, sir. 1 

X Q. Mr. Geo. Haller too? A. I don’t know that he had any- I 
thing to say. | 

X Q. You have testified that you believe Mr. Gorman to be the 
agent for Mi’s. Tome? A. Yes, sir. 

X Q. You were under that impression at the time the contract 
was signed? A. Yes, sir. 

X Q. When did you have your impression changed? A. When 

I got my first payment I discovered- 

X Q. Discovered what? A. I discovered that it came through 
Mr. De Lashmutt. .. 

X Q. And you say that Mr. Gorman assured you that he was the 
agent of Mrs. Tome? A. Yes, sir. j 

X Q, You say that after you met Mr. Haller and this proposition • 
was submitted that you inquired of various banks as to his stand¬ 
ing? A. Yes, sir. 

89 X Q. Which banks? A. (Witness turning to counsel:) 

Is it necessary that I should tell which banks? It was two 

national banks in this City. 

X Q. Which two national banks in this City? 

Mr. Warren : Tell which. 

A. A bank on 15th street and the other was Riggs. 

X Q,. Which bank on 15th street? A. It was the bank of which 
Mr. Woodward is now president. 

X Q. Who was it in that bank ? A. I will refuse to answer that 
question. 

X Q,. Was it the National Metropolitan Bank? A. Yes, sir. 

X Q, I will ask you again, who was it in that bank that you in¬ 
quired of? A. I won’t answer that question. 
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X Q,. Who was it in Riggs bank that you inquired of? A. I re¬ 
fuse to answer that question. 

X Q. Mr. Coleman, when did you first talk with Mr. Redfern 
in reference to the money that was coming from this loan for the 
construction of these houses? A. I cannot recall exactly, it was be¬ 
fore the contract was signed. 

X Q. The contract was signed three days after you first met 
him? A„ Yes, sir. 

90 X Q. It was during that interval? A. Yes, sir. 

X Q. Do you recall how many times you saw him during 
that interval? A. Two or three times. 

X Q. Where? A. In Mr. Haller’s office. 

X Q,. The first time you say anything was said about the money 
1 was the day the contract was signed? A. Yes, sir. 

X Q,. What did he say? A. He said he had money enough to 
build them. 

X Q. What else was said? A. I don’t know exactly what else. 

X Q. Is thta all that you recall? A. I can’t recollect everything 
that was said. 

X Q,. Can you recall anything else that was said? A. He said 
that Vaughn could not build them as he could not give a sufficient 
bond to complete them and wanted us to take them. 

X Q. Do you recollect anything else that was said? A. I don’t 
think I do. 

X Q. Was there anything else said by Mr. Redfern prior to the 
time the contract was signed that you recollect in reference to the 
money coming from this loan? A. He told me the money 

91 was coming through the Tome estate and it was all right; 
Mr. Haller said so too. 

X Q. Anything else that he said? A. No, sir. 

X Q. Was Mr. Redfern present on the day the contract was 
signed? A. Yes, sir. 

X Q,. Did he say anything about the money? A. No, sir. 

X Q. When was the next time you saw him? A. In two or 
three days, probably. 

X Q. Did he say anything other than what you have stated? A. 
No, sir. 

X Q. Did Mr. Gorman ever say anything other than what you 
have stated? A. No, sir, not to my recollection. 

X Q. Did Mr. Haller ever say anything other than what you 
have stated? A. No, sir. 

X Q. When did you first find out how much money was coming 
on this loan? A. We found it out before I signed the contract. 

- X Q. When did you find it out—how many days before you 
signed the contract? A. Two or three days. 

X Q. At the time you first met Mr. Redfern? A. No, >be- 

92 fore that, through Mr. Coon; he told me the amount of 
money coming under the loan. 

X Q. When did he tell you that? A. Three or four days before 

— signed the contract, probably a week. 

X Q. He told you before you met Mr. Redfern? A. We had 
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gone over the plans and figured it out before I met Mr. Redfeftl 
at all. 

X Q. Did you ever have any conversation with Mr. De Lashmutt 
in respect to the money coming from this loan for the construction 
of the houses? A. There was only one day, he drove out to see 
how we were getting along with the houses, and I told him I was 
ready for the next payment; he said all right, come down and you 
can get it; that is the only conversation that I know of ever having 
with Mr. De Lashmutt in reference to the houses. 

X Q. Did you talk with Mr. De Lashmutt before you signed the 
contract? A. No, sir. 

X Q,. Was- this the first time you saw Mr. De Lashmutt in refer¬ 
ence to these buildings? A. No, that wasn’t the first time. 

X Q. When did you first see him? A. The first time I got an 
order from Mr. Hedfern for the check; he signed the order or some¬ 
thing. The first payment that I got, anyway, came from Mr. De 
Lashmutt. 

X Q. That was the time you discovered that Mr. De Lashmutt 
represented the Tome estate and not Mr. Gorman? A. Yes, 

93 sir. 

X Q. Did you have any conversation in reference to the 
money? A. No, sir. 

X Q. Did you make any inquiries before the contract was signed 
to assure yourselves whether or not Mr. Redfern owned the property? 
A. I did not make any inquiries; I heard that Mr. Redfern was the 
owner of considerable real estate. 

X Q. Did you ascertain whether or not he owned this property 
where the houses were to be built? A. No, sir. 

X Q. You knew that he was to purchase the ground? A. I didn’t 
know anything about it; I didn’t concern myself at all; I only wanted 
to know if the payments would be sufficient for our part of it. 

Mr. Warren: 

Q. What payments? A. The payments under our contract. 

Mr. Johnson: 

X Q. You knew after you signed the contract and the deed of 
trust went on record that that was the second trust on the property? 
A. I didn’t know there was a second trust at all until after it went 
into the hands of you people. 

X Q. You knew there was to be a first trust? A. Yes, sir. 

X Q. You knew the purpose of that first trust? A. Yes, sir. 

94 X Q. Did you ever see a contract or a copy of any contract 
between Mr. De Lashmutt and Mr. Redfern in reference to 

advances of money under this first trust? A. No, sir. 

X Q. Did you know that they had a contract? A. I really did 
not know it until we had gone ahead with the houses to some extent. 

X Q. When did you first discover it? A. I cannot say: I don’t 
know exactly. 

-X Q,. Were the houses nearly finished? A. No, they were only 
about half finished. 
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X Q. You do know though that they had a contract? A. Yes, sir. 

X Q,. Did you know the conditions under which the money was 
advanced by Mr. De Lashmutt? A. I don’t know them. 

X Q. Did you ever take occasion to find out? A. Yes, I tried to 
find out. 

X Q. How? A. Through Mr. Gorman. 

X Q. Was that when he was representing the Tome estate? A. 
Yes, sir, at that time. 

X Q. What did he say? A. lie said he would not like to tell me 
that. 

X Q. Where was he when you asked him that? A. In his office. 

X Q. What were his words? A. He said we keep back 

95 from thirty to forty per cent, of the money on the entire loan 
for the last payment on the houses. 

X Q. So you really never knew the condition or the terms of the 
agreement under which Mrs. Tome through her agent De Lashmutt 
agreed to advance this money? A. No, I never knew them; I always 
surmised he was getting more money than he was giving us; in fact 
the last payment we got on the job there was $400. in his hands over 
our payment, and he had that check cashed, and the last payment I 
got was $400 less than the amount of the check he had. 

X Q,. Was there any other contract signed between you and Mr. 
Redfern besides the building contract, the one that has been offered 
in evidence? A. Yes, sir. 

X Q. What was it? A. There was an order, I suppose you can 
call that a contract, for the amount of brickwork done extra, and also 
for the amount of cement work done extra, and also the old house 
part, there was a contract for moving the old house. 

X Q. Where are those contracts? A. We have them here. 

XQ. Was there any other contracts besides the ones we have re¬ 
ferred to and the building contract which provided out of what fund 
you were to receive payments on account of the work? A. No, not 
that I know of. 

X Q. If there had have been one you would have known 

96 of it? A. Yes, sir. 

X Q. You say you didn’t commence work as soon as the 
contract was signed for the reason that there was an old building 
that you had to move? A. Yes, there was a building on the sub¬ 
division made; there was no survey, and we had to get a grade sheet 
before we could go ahead, and lots of things to delay us. 

X Q. Was there any delay on account of the building being 
moved? A. Yes, sir. 

X Q. How much ground did this building occupy? A. Seven 
feet in the rear. 

X Q. Were there seven houses to be erected on that ground? A. 
Yes, sir. 

X Q. Do you mean to say you did not commence work on the 
other portion of that ground because there was a frame building oc¬ 
cupying seven feet in the rear of one of the lots? A. We had to 
build up to that point and then stop, the bricklayers would not do 
any more until the building was out of the way. 
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X iQ. The fact that there was a building in the rear of one of ,th<3 
lots did not delav you in the commencement of the work? 

97 A. No. 

X Q. At the time you signed your contract, Mr. Coleman, 
you knew there wasn’t a grade sheet at that time? A. I .didn’t 
know anything about it. 

X Q. Didn’t you take occasion to inquire? A. No, sir. 

X Q. Isn’t it customary for a contractor to ascertain these facts 
before he limits himself? A. No, sir, we don’t consider that part of 
our business. 

X Q. Isn’t it customary to ascertain whether certain things exist 
as part of your contract? A. No, sir. 

X Q. Who makes the inquiries? A. The owners. 

X Q. Then when one contracts with a builder to build a house he 
only signs the contract and the owner has to have the survey made? 
A. Ordinarily, yes. 

X Q. Wasn’t it understood between you and Mr. Redfern that you 
were to make that survey, and didn’t you finally order it? A. No, 
sir, it was not agreed with me at all to make the survey; it might 
have been with Mr. Coon. I know that we were delayed there. 

X Q. How long after the contract was signed was it before you 
commenced work on these houses? A. We commenced work on the 
22nd of April. 

98 X Q. Did it take from the 27th of March to the 22nd of 
April to make that survey? A. The date of that contract is 

way ahead of the time we signed it. 

X Q. Did it take sometime before the 27th of March to the 27th 
of April to make that survey? A. No, that contract was dated ahead 
of the time we signed it. We signed it sometime in April and that 
contract is dated in March. 

X Q. Mr. Coleman, do you know when the contract was signed? 
A, I cannot recall when it was signed; we signed that about the 20 
day of April, I know it was not signed the first of March. 

X Q. Are five months a short or a long time for the completion 
of seven houses of that kind? A. It is a very short time according 
to the conditions we had. 

X Q. Do you mean to tell mo that you would sign a contract to 
complete the houses in five months in April and date the contract 
almost three weeks prior to that time? A. It was three weeks or 
almost that time before we got to work. 

X Q. Mr. Coleman, that is no answer to my question. Would 
you sign a contract under those circumstances? A. No, I would not. 

X Q. Why did you do it? A. Simply because I signed 

99 the specifications that were signed by Mr. Vaughn and they 
were dated March 1st; we signed the specifications that Mr. 

Vaughn had signed, also the plans and they were dated March 2.7, 
and we didn’t take the job until three weeks'afterwards. 

X Q. When was the actual date this contract was signed? A. I 
cannot say positively, it was between the 15th and 20 of April. 

X Q. And you actually commenced work about the 22nd of April? 
A. Yes. 
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• X Q. And you were only delayed about two days by reason of the 
survey? A. After we commenced the work and worked for a few 
hours we had to stop and was delayed then about three weeks. 

X Q. You have testified that by reason of having to make survey 
you signed the contract about the 15th or 20 of April and that you 
commenced work on the 22. A. We worked three or four hours 
and then we had to wait for grade sheet, after we got grade sheet we 
had to wait for survey, after we got survey there was no plans or 
specifications made and during that time we were delayed some three 
or four weeks. 

X Q. Then you are in error in testifying that the work was de¬ 
layed—that the commencement of the work was delayed as you* 
did commence the work? A. You can have it that way if 

100 you want to. 

X Q. If you commenced work on the 22 of April you cer¬ 
tainly could have worked longer than three or four hours ? A. We 
could not go ahead because the excavator demanded the grade and 
that was the reason he would not go ahead. 

X Q. What work were you doing in those three or four hours? 
A. Simply levelling off the ground. 

X Q. How many days did you work after the 22nd of April be¬ 
fore you got the survey? A. 1 believe we worked part of two days. 
X Q. What were you doing? A. Simply levelling off? 

X Q. Couldn’t they continue that work without the grade sheet? 
A. No, sir. 

X Q. What else retarded the progress of the work except tearing 
down the building, getting the grade sheet and the survey? A. 
This contention over the brick work; we had to put in a great many 
more brick than was required by the plans, and then the sewer. 

X Q. Who was the contention over the brick work between? A. 
All parties concerned, Coon, Redfern, bricklayers and myself. 

X Q. What was the nature of this contention? A. It was 

101 the taking of more brick than any of us figured on; we built 
the houses and gave them a seven foot wall where it only 

called for a six foot wall. 

X Q. And you mean to say that some time was occupied in dis¬ 
cussing what, the brickleyers should or should not do and in the 
meantime the bricklayers stopped work? A. I don’t know whether 
they stopped or not. 

■ X Q. Then there was no delay there? A. No, no delay to amount 
to anything. 

X Q. Then you are in error as to that? A. There was only a 
delay of probably a day or two. 

X Q. There was no delay then on account of the brick work? A. 
None that we would claim. 

X Q. What else caused a delay? A. The sewer. 

X Q. How did that cause delay? A. We had got to a certain point 
where the plumber refused to go ahead with the work; he could not 
go ahead because there was no sewer to connect the house up; didn’t 
know the grade of the sewer. 

4—1699a 
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X Q. Did the work stop until the sewer was constructed? A, 
Yes, sir, for two weeks or better. 

102 X Q. Before signing the contract for the erection of these- 
houses you looked the ground over, did you not? A. No, I 

did not. 

X Q. Do you mean to say that you would sign a contract for the 
construction of houses without looking the ground over? A. Yes, 
sure. 

X Q. Without looking the ground over to see how much grading 
you would have to do? A. I left that entirely to my partner. 

X Q. Then one member of your firm did look the ground over? 
'A. I don’t know. 

X Q. How could you get the grade without looking the ground 
over? A. The plans will tell you that. 

X Q. Then you didn’t have to get a grade sheet? A. I don’t 
know why you don’t. 

X Q. Why do you have to get it? A. The District makes you get 
that; you have to build it according to the grade it gives you. 

X Q. Is that on the plans? A. Yes. 

X Q,. The grade the District gives you is on the plans? A. No. 

X Q. You are likely to have two grades then? A. Yes, sir. 

103 X Q. You don’t know whether or not Mr. Coon looked 
the ground over? A. No, sir. 

X Q. Your contract was to build the houses in a stipulated time? 
A. Yes, sir. 

X Q. How long a delay was caused by the sewer connection? A. 
Something better than three weeks. 

X Q. And you waited to get grade of the sewer? A. Yes, we . 
waited to get sewer put in. 

X Q. You didn’t proceed until the sewer was put in? A. No, sir. 
X Q. Who put it in? A. The District. 

X Q. No work was being done while the District was putting in 
that sewer? A. I don’t think there was; I know the plumber wasn’t 
doing anything, and we couldn’t go ahead. 

X Q. What was the condition of the houses when you were 
stopped by reason of this obstruction? A. They were ready for 
the plasterer. 

X Q. Couldn’t the plasterer have gone ahead before the sewer was 
put in ? A. No, they would not run the pipes. 

X Q. You could have discovered before the brick work was com¬ 
pleted that it would be necessary to put in the sewer before the 

104 plumbing connections could be made? A. Yes, sir. 

X Q. If that is the case why didn’t you have the sewer com¬ 
menced at the time the brick work was commenced so as to have the 
connection made when you got up to that point? A. It would have 
been just the same if we had; we notified the parties that the sewer 
wasn’t there and it was six or seven weeks, or eight weeks, that the 
sewer wasn’t put in then. 

X Q. When should you have given the order to have the sewer 
putin? A. Before the roofs were on. 

X Q. If you had given that order when the brick work was com- 
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Ihenced, or the first floor joists were on, wouldn’t it have been done 
at the time you required? A. No, I don’t think it would, accord¬ 
ing to the way it was put in. 

. X Q. Who paid for it? A. I don’t know who, Mr. Redfern or 
Mr. Gorman. 

X Q. Was the sewer put in by special tax levy against the prop¬ 
erty? A. I don’t know; I know we had trouble in getting them to 
put it there, so we could go ahead with the work. 

X Q. You don’t think, then, if you had given the order in proper 
season that the work would have been done in time to have prevented 
any delay? A. I don’t think that would have made any difference, 
as we gave the order in plenty of time for them to put the 

105 sewer in. 

X Q. When did you finally complete the houses? A. 
About the first of the year, 1903. 

X Q. The first of January? A. Yes, sir. There were some little 
minor things, such as concreting freezing and had to be replaced, 
and a portion of the back fence to be finished, except for these things 
the houses were properly completed about the first of the year. 

X Q. Were there any other causes of delay other than those you' - 
have mentioned? A. Yes, sir. 

X Q. What were they. A. There was a payment due that I didn’t 
get until over three weeks, that was a cause of delay. 

X Q. Did you stop work for these three weeks? A. We came 
pretty near stopping. 

X Q. Why didn’t you get the payment? A. I don’t know why I 
didn’t get it. 

X Q. Wasn’t it because the architect wouldn’t certify to it; isn’t 
that a fact? A. I don’t remember. 

X Q. You contracted to complete the buildings by the first of 
September, and you say they were not finished until the 1st of 
January, do the causes that you assign justify a delay of four 
months? A. We will say three months, anyway. 

The session was adjourned, at this point, until Tuesday afternoon, 
at 2 o’clock, November 3rd, 1903. 

106 In the Supreme Court of the District of Columbia. 
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Samuel E. Redfern et al. 
***** * * 

Cross-examination (continued). 

My Mr. Johnson: 

X Q. Mr. Coleman, you swore to the bill in this cause? 
sir. 

X Q. And you read it over before doing so? A. Yes, sir. 


A. Yes, 
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X Q. You say in the bill that it was agreed between the parties to 
this loan that the money to be loaned would be advanced only 

107 in proportion to the value of the labor and material incor¬ 
porated in the several buildings, and that at all events a large 

sum would be retained and not paid over until the completion of 
the buildings, is that correct? A. Yes, sir. 

X Q. Mr. Coleman, how do you happen to know what the under¬ 
standing was between the parties to the loan? A. I don’t know any¬ 
thing more than through Mr. Red fern, Gorman and Haller. 

X Q. Who were the parties to the loan? A. The Tome estate, 
weren’t they. 

X Q. I am asking you; I am not on the stand. A. That is who 
they were. 

X Q. Who were they? A. The Tome estate; Mrs. Elizabeth 
Tome. 

X Q. Who were the parties to the loan that you refer to in your 
bill? A. The loan was made to Redfern. 

X Q. That doesn’t answer my question, who were the parties to 
the loan you refer to in the paragraph of the bill I have just read 
from? 

Mr. Siioles : Mr. Johnson’s attention is called to the fact that 
the extract he has just read is part of paragraph seven of the bill 
which is stated wholly upon information and belief. 

(Witness does not answer.) 

X Q. You say in your bill that it was agreed between the parties 
to the loan that certain things would be done, who were the 

108 parties that you refer to? A. Mr. Redfern, Mr. Gorman and 
Mr. Haller. 

X Q. Who was the borrower of the money? A. Mr. Redfern. 

X Q. Who was the lender of the money? A. The lender was 
Mrs. Tome through Mr. Gorman. 

X Q. Wasn’t Mrs. Tome a party to the loan? A. She must have 
been a party, I reckon. 

X Q. How did you become aware of the agreement between the 
parties to tho loan that you refer to in your bill? A. Through these 
same parties. 

X Q. What parties were they? A. Mr. Redfern, Mr. Haller and 
Mr. Gorman. 

X Q. Did Mr. Redfern tell you what the conditions were under 
which he received the loan? A. He told me there would be $4,500 
loaned on each and every house. 

X Q. Did he tell you under what conditions he received the‘loan? 
A. A builders loan? 

X Q. Did he tell you under what conditions he received the 
loan? A. He said the loan was made to complete the houses. 

X Q. That was what he told you? A. Yes, sir. 

X Q. Did he tell you anything else about it? A. I don’t know; 
he told me he was borrowing this money to complete the 

109 houses. 

X Q. When did he tell you that? A. He told me before 
I signed the contract, and he has told me so since. 
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X Q. How long was it before you signed the contract that he 
told you that? A. A day or so. 

X Q. What did Mr. Gorman tell you about it? A. He said Mr. 
Redfern was borrowing the money to complete these houses. 

X Q. Was that all? A. No. 

X Q. What else did he say? What else did Mr. Gorman say 
in respect to the conditions under which the money was advanced ? 
A. He told us we would deceive our money; that there was money 
enough there to complete the houses. 

X Q. What else did he say? A. I can’t recall everything that 
he said. 

X Q. Did he say anything else? A. I presume he did. 

X Q. What else do you recall that he said at any time? A. He 
told me that Mr. Redfern was borrowing this money in order to 
erect these houses and that we looked upon this money to get out 
payments. 

X Q, Did he tell you that? A. No, I say he told us we were to 
look upon that. 

110 X Q. You say you told Gorman that you looked upon that 
money for your payments? A. No, I told him that, 

X Q. You didn’t tell Gorman that? A. Sure. 

X Q. Did he say anything to you about that? A. He said yes, 
we had better find out about it now than later on. 

X Q. What did Mr. Haller tell you about this loan? A. He said 
the money was coming from the Tome estate and we would not have 
any trouble about it. 

X Q. Are you not aware that the conditions under which Mr. 
Redfern received this money were embodied in a written contract 
signed by Mrs. Tome and Mr. Redfern? A. I was not. 

X Q. Are you aware of it now? A. Yes, sir. 

X Q, When did you find it out? A. I supposed he had a con¬ 
tract from the beginning. 

X Q. You never asked to see it? A. Yes, sir, I did. 

X Q. When ? A. Before the construction of the houses. 

X Q. Who did you ask? A. I asked Mr. Gorman. 

X Q. What did he say? A. He talked about the contract, but I 
was not aware of their having a contract before I began the 

111 construction of the houses, and he .would not tell us the 
amount of the last payment, but he said they always kept 

back from thirty to forty per cent, on every loan, and we calculated 
there would be enough left after the last payment and that a part of 
this last payment would be used for decorating the houses. He. said 
that in almost all cases they kept back from thirty to forty per cent, 
for the last payment. 

X Q. And you inferred he would do that in this case? A. Yes, 
sir. 

X Q. Did you ask any one else to see this contract between Mrs. 
Tome and Mr. Redfern? A. No, sir. 

X Q. You never asked Mr. Redfern? A. Nor. 

X Q. Did you ever ask Mr. De Lashmutt? A. No, sir. 

X Q. Did you ever ask Mr. Haller? A, No, sir. i 









54 ' EVALYN 8. FRANCE, ETC., VS. 

X Q. Then the only one you ever asked was Mr. Gorman? A. 
Yes, sir. 

X Q. You knew the contract was in existence? A. I knew there 
was $4,500 loaned on each of these houses, but I did not know how it 
was arranged. 

X Q. When you asked Mr. Gorman and he did not show it to 
you you ceased your inquiries for it? A. Yes, sir. There is an error 
in my testimony about $3,500 being loaned on these houses, 

112 can I correct it? It was $4,500 instead of $3,500. 

Mr. Sholes: Counsel calls attention to the fact that the deed of 
trust furnished by Mr. Johnson in his answer sets out the fact that 
the loan was $4,500 for each house and with that knowledge the 
witness desires to change his testimony. 

X Q.. Mr. Coleman, why did you inquire of Mr. Gorman to see 
this contract? A. Because I understood the loan was made through 
him. 

X Q,. You knew that he wasn’t the agent for the Tome estate? 
A. I didn’t know anything of the kind, I supposed he was? 

A. Why did you suppose he was? A. I didn’t know anybody 
else. 

X Q. Did anybody tell you that he was? A. Mr. Haller told me. 

X Q. Who else? A. Mr. Redfern also. 

X Q. Did Mr. Gorman say he was the agent? A. Yes, sir. 

X Q. Let me refresh your recollection; at page five of your direct 
testimony you were asked this question: Did Mr. Gorman say he 
was acting for or representing any one? A. He did not say, but he 
was around there fixing it up for Mr. Redfern. Q. Did he or not 
claim he was making the loan for them? A. No he didn’t, but I 
supposed he was making it for her direct. 

113 Q. You say now he told you he was representing the 
estate? A. If I stated that it was an error on my part, be¬ 
cause he first told me he was making the loan for Mrs. Tome, and I 
said to him at different times when he was at the buildings, why he 
was taking so much interest in them, Mr. Redfern didn’t come 
around; he said he didn’t do it because he had any personal interest 
in them, but he wanted to see his people treated all right, and I 
supposed he meant the Tome people, as he was representing them. 

X Q. Mr. Coleman, what was the total cost for the construction 
of these houses according to the contract? A. $24,500. 

X Q. And you have received how much? A. $15,100. 

X Q. Which leaves a balance of how much due you now according 
to your contention? A. $9,400. 

X Q. How much of that was to be taken by you as an equity in 
the houses? A. $2,000. 

X Q. You have testified that you have never received a deed to 
that equity? A. Yes, sir. 

X Q. Do you know whether or not your counsel ever did? A. I 
believe he has not, I never recollect of ever seeing it. 

114 X Q. Mr. Warren represented you at the time the deed was 
demanded? A. No, sir. 


■rt. 
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X Q. He didn’t? A. I don’t think he did; we demanded the deed 
when it was due. 

X Q. When did Mr. Warren begin to represent you in this mat¬ 
ter? A. When we asked for the last payment. 

X Q. Didn’t you ask for the deed at the same time you asked for 
the last payment? A. No. we asked for it five weeks before that 
time. 

X Q. You know a deed was tendered to Mr. Warren? A. I think 
there was. , 

X Q. Do you know why he didn’t accept it? A. I do not. 

X Q. Was it because he wasn’t your counsel at the time? A. He 
couldn’t have been my counsel at the time; he wasn’t known until 
five weeks afterwards. 

X Q. Didn’t you know when that deed was tendered to Mr. War¬ 
ren that the second trust on the house made the subject of that deed 
had been released? A. No, I didn’t know it. 

X Q. Didn’t you know that the interest on the houses made the 
subject of that deed—the interest on the first trust was paid 

115 up to the time the deed was tendered? A. I didn’t know 
anything about it. 

X Q. Did Mr. Warren tell you the deed had been tendered to him? 
A. Yes, sir. 

X Q. Did you instruct him to receive the deed? A. I did not. 

X Q. What did you tell him? A. I didn’t tell him anything, 
except I told him we had demanded the deed and had not been able 
to get it. 

X Q. You knew you could get a deed to the house if you wished 
it? A. Why wasn’t it given to me when I asked for it? 

X Q. You knew a deed was tendered to Mr. Warren? A. Yes, 
five weeks later. 

X Q. You knew a deed had been left at Mr. Warren’s office? A. 
T didn’t know that positively. 

X Q. Didn’t it occur to you to find out whether deed had been 
tendered to Mr. Warren for the equity in these houses when you 
knew you could get it simply by asking for it? A. I did ask for it. 

X Q. After it was tendered to Mr. Warren? A. No, I left the 
matter entirely with him. 

Mr. Warren: I will make a statement concerning the supposed 
tender of this deed before the case is closed. 

116 X Q. If Mr. Warren wasn’t representing you at that time 
why was it you left the matter entirely with him ? 

Mr. Sholes : The question is objected to because the witness has 
not stated that Mr. Warren did not represent him at the time the 
deed was tendered to Mr. Warren; what the witness did state was that 
Mr. Warren did not represent him at the time witness originally de¬ 
manded the deed, and that subsequently he employed Mr. Warren 
in the case. 

X Q. Do I understand you to say that Mr. Warren did represent 
you at the time the deed was tendered to him? A. He didn’t repre- 
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sent me at the time I first made a demand for the deed which was 
five weeks previous to the time I engaged him to look after this case. 

X Q. Your counsel has just stated that Mr. Warren did represent 
you at the time the deed was tendered to him? A. Yes, sir. 

X Q. I am referring to the time that the deed was tendered to Mr. 
Warren, did he or not represent you at that time? A. I presume he 
did. 

X Q. Do you know? A. He did at the time the deed was tendered 
to him to the best of my knowledge. 

X Q. And he had authority to accept or reject the deed as he saw 
fit? A. Without consulting me? 

117 X Q. Did he consult you about it? A. I don’t remember; 
I said this was a late day to be presenting it when I called for 

it five weeks ago. 

X Q. In point of fact you instructed him not to accept the deed? 
A. I didn’t instruct him one way or the other. 

X Q. You knew you could have gotten the deed at that time. A. 
I presume we could. 

X Q. Why didn’t you take it? A. I didn’t want it, it wasn’t 
any good to me. 

X Q. Why wasn’t it any good to you at that time? A. Because 
I claim that he did not fulfill his contract and I didn’t care to accept 
the deed. 

X Q. During what month was that deed tendered to Mr. Warren? 
A. It might have been in February or March, I can’t tell exactly 
when. 

X Q. Mr. Coleman, you say in your bill that after the said houses 
were trimmed out as provided in said contract your complainant 
demanded of the defendant Iiedfern a deed to one of the said houses 
subject to a trust as called for in the contract filed herewith but the 
said Redfern declined to deed said property and has since declined 
and refused- 

Mr. Johnson: I notify Mr. Warren of counsel for the complain¬ 
ant that if his promptings of the witness is continued, I shall 

118 have the matter certified to the court to take the testimony. 

Mr. Warken: I know that I have not prompted the wit¬ 
ness ; I was talking to Mr. Sholes and the statement made by counsel 
is not correct. 

(Question continued:)—to convey one of said houses upon the 
terms and conditions set out in said contract; if he did tender a deed 
to your attorney subsequent to the time you demanded it, is that 
paragraph I have just read you correct or not? A. He might have 
tendered it to me but it didn’t do me any good as he refused to give 
it to me at the time I demanded it. 

X Q. But you say since—you say that he refused since? A. He 
refused not only once, but two or three times when I asked for my 
deed, but didn’t get it. 

X Q. You are mistaken then when you say in the paragraph of 
the bill I have just read that, he has since declined and refused to 
convey one of said houses upon the terms and under the conditions 
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set out in said contract? A. I didn’t say that he declined to give it 
to me, because he did tender it .to Mr. Warren, but he declined and 
refused to give it to me the last time I asked him for it, and I have 
not asked him for it since he declined. He always has declined; he 
never gave me a deed or offered it to me. 

119 X Q. You don’t mean that he declined to give it to your 
counsel. A. I don’t mean that. 

X Q. Is that your explanation for that? A. I mean to say that 
he did decline to give it to me when I asked for it and when it was 
due me according to the contract. 

X Q. Then in the paragraph I have read you you mean to say that 
he declined to give it to you and not that he declined to give it to 
your counsel, is that the idea? A. I didn’t know that I had counsel 
when I asked for it. 

X Q. Why didn’t you accept it at the time it was tendered to Mr. 
Warren? A. I declined to take it because I didn’t want it. 

X Q. Then in the paragraph I have read you you mean to say you 
declined to receive it because you had put the matter in the hands of 
your counsel? A. I will not say that, because that deed given to 
my counsel, as I understand it, 1 don’t remember of ever seeing it. 

X Q. Mr. Coleman, in respect to this last payment which you say 
has never been paid you, when was that payment duo? A. It was 
due upon the completion of the house, sometime along in January. 

X Q. That was the time when the houses were fully com* 

120 pleted? A. Yes; there might have been some little minor 
things that wasn’t done. 

X Q. Wasn’t it required in the contract between you and Mr. Red- 
fern that the payment was not due until so certified by the architect 
in charge? A. I think the contract reads that way. 

X Q. Isn’t it a fact that the final payment was never made for the 
reason that the houses were not completed by you? A. The houses 
were completed. 

X Q. In every respect? A. According to our contract. 

X Q. Isn’t it a fact that the architect refused to certify because 
the houses were not completed? A. No, sir, I never asked him to 
certify anything of the kind; I asked for my last payment and he.said 
he had some little things for me to do and we completed them. 

X Q. You asked for the certificate didn’t you? A. I don’t recall 
about that. 

X Q. You asked for the certificates before you got the different 
payments as the work progressed? A. Yes, sir. 

X Q. Why didn’t you ask for the certificate for the final payment? 
A. I told him the houses were done and it was in his place to give 
me the certificate. 

X Q. Then you did ask for the certificate? A. I did in that 
way. 

121 X Q. Wasn’t that the proper way? A. It might be. 

X Q.. He refused to give you the certificate? A. No. 

X Q. Did he give it to you? A. No, sir. 

X Q, Why didn’t he give it to you? A. The fact is, I never 
asked him for it. 




68 


EVALYN S. FRANCE, ETC., VS. 


I 


X Q. You have testified that you asked the architect for the certi¬ 
ficate and that you didn’t get it, why didn’t you get it? Did he 
refuse to give it to you? A. I believe he did; there was some little 
things he wanted done and we completed these things and my partner 
went to him for the certificate. 

X Q. After these things were done you again demanded the certi¬ 
ficate, did you not? A. We told him we were all done, everything 
was completed. 

X Q. And you demanded the certificate? A. Yes, sir. 

X Q. Did you get it? A. No, sir. 

X Q. Why? A. Because Mr. Redfern would not let him. 

X Q. Did he tell you why he did not give it to you? A. No, sir. 
X Q. Didn’t he tell you the houses were not completed? 

122 A. No, sir. 

X Q. Didn’t he address you letters on two or three different 
occasions telling you that the houses were not completed, and calling 
upon you to complete them and say you would get your money when 
completed? A. Yes, sir. 

X Q. Didn’t that explain why he didn’t give you the certificate? 
A. Yes, sir. 

X Q. Did you go ahead and complete the things he called your 
attention to? A. Yes, sir. 

X Q. Did you demand the certificate again? A. Yes, sir. 

X Q. Told him the houses were completed? A. Yes, sir. 

X Q. Did he give it to you? A. No, sir. 

X Q. Was there no reason assigned this last time why he did not 
give it to you? A. I think Mr. Coon went to him the last time and 
told him the houses were completed. 

X Q. Then you don’t know why he didn’t give it to you? A. 
Well, I think Mr. Coon went to see him; I went down and told Mr. 
Haller and Mr. Redfern also that the houses were completed and de¬ 
manded our money as we were entirely through down there. 

123 X Q. You say the buildings were completed according to 
your idea? A. Yes, sir, about the first of January. Along 

about from the 1st to the 15th of January. 

X Q. Isn’t it a fact that about the 26 of March the architect was 
still writing you letter’s requiring you to finsh certain work? A. 
I didn’t know it was as late as that. 

X Q. Did you receive no letter’s from Mr. Haller in March direct¬ 
ing your attention to a portion of the work not completed and re¬ 
questing you to complete it? A. I don’t know what time it was; we 
had done everything they requested us to do. 

X Q. You are quite sure you did everything he requested you to 
do? A. Yes, sir. 

X Q. Do you recall having received a communication from Mr. 
Haller on March 13 enumerating a number of respects in which the 
work was not completed? A. I don’t know what date, it was; I 
know we have done everything they requested us to do and we have 
left nothing undone he requested us to do. 

X Q. Isn’t it a fact that you received as late as February 26 
letters from Mr. Redfern calling your attention to various respects 
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in which the work was not completed and requesting you to com¬ 
plete it? A. I don’t know. 

X Q. You are quite sure you finished the work in every respect 
as requested by Mr. Haller? A. Yes, sir. 

124 X Q. Then the work was finished to your satisfaction? 

Mr. Sholes: We object to the question as argumentative. 

X Q. You say the work was done according to his request? A. 
The work was done according to his request in every respect. 

X Q. And after finishing the houses according to his request did 
you think to demand the certificate for the last payment as required 
by the contract? A. I went to him and Redfern too and asked for 
my money along in January and they claimed these little minor 
things had not been done; some of them had to be done over on 
account of freezing weather, 

X Q. I asked that when you had completed the work according 
to the satisfaction of Mr. Haller did you think to ask for a certificate 
for your last payment? A. He knew what I came for; Mr. Haller 
and Mr. Redfern were together at the time I asked for my money. 

X Q. Did you ask the architect, Mr. Haller for the certificate for 
the final paylnent when you had completed the work to his satisfac¬ 
tion? A. 'You might say I did ask him; I went to him and he knew 
what I wanted, that was the same as calling for the certificate. 

X Q. Did you ask him? A. I must have asked him. 

125 X Q. Are you sure? A. I went there for my money, 
wasn’t that equivalent to asking him? I went there for my 

money and Mr. Redfern and Mr. Haller were both there, and at 
different times asked for my money; money for settlement on these 
seven houses. 

X Q. And that constitutes entirely your demand for the'certificate 
for your last payment? A. Yes, sir. 

X Q. Did you get your certificate? A. No, sir. 

X Q. Why didn’t you get it? A. Why didn’t I get my money? 
X Q. Mr. Coleman, I am not on the witness stand; why didn’t 
you get your certificate? A. They wouldn’t give it to me. 

X Q. Did they assign any reason for not giving it to you? A. 
They said when you get through we will give you your money. 

X Q. Did Mr. Haller say that? A. Yes, Mr. Haller and Mr. 
Redfern too. 

X Q. Then the work wasn’t completed at that time? A. The 
work was completed; we had done everything they asked us to do. 

X Q. Did Mr. Redfern say you could get your money when these 
things were done? A. Mr. Haller and Mr. Redfern said so. 

126 X Q. When you had finally completed the work and de¬ 
manded the certificate of him did he assign any reason why 

he would not give it to you? A. No, he didn’t assign any reason at 
all. 

X Q. He didn’t say it was because the work was poorly done. A. 
No, sir. 

X Q. He didn’t write you a letter afterwards saying he didn’t give 
you the certificate because the work was poorly done? A. No, sir. 
I will state here that when Mr. Haller moved in the house he told 
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me if I would come down to the office ho would give me the certifi¬ 
cate. 

X Q. When was that? A. Just a couple of weeks 'or so after he 
moved in the house. 


Mr. Shores : 

Q. What house do you rofer^to? A. One of the houses in this 
seven which we had completed. 

Q. Did Mr. Haller move in there and occupy one of those houses? 
A. Yes, sir. 

Q. When was that? A. I think he moved in in February. 

Q. Of this year? A. Yes, sir. 

Mr. Johnson: 

X Q. What did he tell you then? A. He told me to come 

127 down to the office and he would give me the certificate. 

X Q. Did you go down? A. Yes, sir. 

X Q. Did you got it? A. No, sir. 

X Q. Why not? A. I think it was because he went to Mr. Red- 
fern and Mr. Redfern told him not to give it to me. 

X Q. Did Mr. Haller assign any reason why he would not give it 
to you? A. He would not say why, only wanted to see Mr. Red- 
fern and put me off that way; I said I was getting tired of running 
for my money and would see if I could not get it in some other way.. 

X Q. You have testified the work was delayed on account of some 
painting which had to be done over again? A. Yes, sir. 

X Q. Who did the painting? A. Mr. Vernon. 

X Q. He did it under a contract with you? A. Yes, sir. 

X Q. Why did it have to be done over again? A. I don’t know 
positively, but I think it was in this way, that Mr. Gorman objected 
to the colei’s of the paint he had selected, that Mr. Haller had 
selected, and then after we had put the colors on to suit Mr. Haller, 
Mr. Gorman comes along and objects to the color and Mr. Haller 
wanted them changed and Mr. Vernon had to go to work 

128 and repaint the whole business over again; he has got five or 
six coats of paint in that work and it only calls for three. 

X Q,. Isn’t it a fact that that work is done in such a defective way 
that the architect would not pass it? A. No, sir. 

XQ. Didn’t the wood show through? A. No, sir, not to my 
knowledge. 

X Q. Didn’t you receive a letter from Mr. Haller along the latter 
part of December last year calling your attention to the defective 
manner in which the work had been done and demanding that you 
do it over again ? 

Mr. Sholes: What work are you talking about? 

Mr. Johnson : The painting work. 

A. I don’t recall of receiving any notice of this kind through Mr. 
Haller. 

X Q,. Didn’t Mr. Haller notify you the work would have to be 
done over again? A. I know we went over the work together, Mr. 
Haller, myself and Mr. Vernon and we found the work had been 
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done according to Mr. Haller’s selection, and the painter had to 
change the enure colors, which makes five coats of paint when the 
specifications only call for three. 

X Q. Mr. Coleman, was this extra work that you speak of having 
done, was it called for by written contracts? A. No, sir. 

129 X Q,. It was simply ordered verbally? A. Yes, sir. 

XQ. All of it? A. Yes, sir. 

X Q. I am referring to the extra work you mention in your bill? 
A, That was ordered. 

X Q. In writing? A. Yes, sir. 

X Q. Who has the agreements? A. We have them here. 

X Q. Have you them in your possession? A. I think Mr. Warren 
has them. 


Mr. Johnson: I call upon counsel to produce any contracts they 
may have in respect to the extra work. 

X Q,. Mr. Coleman, on page four of your testimony in chief you 
are asked this question, you said you were guaranteed there was 
$4,500 loaned on each of these houses, who did that? A. Mr. Gor¬ 
man. 

X Q. Mr. Gorman you say made you that guarantee? A. Yes, sir. 
X Q,. How did he make that guarantee, in writing or by word of 
mouth? A. By word of mouth. 

X Q.. And you are sure he guaranteed you by word of 

130 mouth? A. Yes, sir, he guaranteed us in that way, Haller 
and Redfern also. 

X Q. In making this guarantee what words did he use? A. J 
used the words I will guarantee you the money is all right. 

X Q. Where was he when he said that? A. At his desk in his 
office. 

X Q,. That was before the contract was signed?* A. Yes, sir. 

X Q. How many days? A. It was the same day if I am not mis¬ 
taken. 

X Q. Mr.- Coleman, you think the contract in this case although 
dated the 27th day of March, 1902’, was not actually signed and exe¬ 
cuted by you until in April 15 or 20? A. I am certain of that; it 
was signed about the 15th or 20th I know. 

X Q,. You are quite positive about that? A. Yes, sir. 

X Q. Was there a bond given to secure the performance of this 
contract by you? A. Yes, sir. 

X Q. Do you know when the bond was signed? A. No, sir. 

X Q. The bond could not have been signed before the contract, 
could it? A, Well, it might have been dated before that time 

131 X Q. Was the bond signed on the day it was dated? A. 
I don’t know. 

X Q. You don’t know? A. I don’t know whether it was dated 
the same day of the contract or not. 

• X Q,. Will you look at the paper I hand you and tell me whether 
or, not that was the bond? A. It looks like the bond, all right. 

X Q. Will you state what the date of that bond is? A. The 7th 
day of April.. 
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X Q. It is a fact that it was signed on the day it was dated, isn*t 
it? A. I don’t know when it was signed; on the day it was dated 
or since, I can’t say, it might have been put there since it was signed. 

Mr. Johnson: Formal proof by the subscribing witness to the 
bond offered in evidence is dispensed with, but it is agreed between 
counsel that said bond may be offered in evidence and copied in the 
record and then withdrawn by counsel for the defendants. 

Bond. 

“ Know all men by these presents, That Wm. R. Coon, and 
“ Joseph M. Coleman, trading as Coon & Coleman as principals and 
“ Thos. R. Riley, C. II. Rudolph and Wm. D. West, as sureties, are 
“ held and firmly bound unto S. Edward Redfern in the sum of 
“ Twenty-five Thousand dollars ($25,000.00) lawful money 

132 “ of the United States, for which payment, well and truly to 
“ be made, we bind ourselves, our heirs, executors, adminis- 

“ trators and assigns, firmly by these presents, sealed with our seals 
“ and dated this 7th day of April, A. D. 1902. 

Whereas, the above bounden Wm. R. Coon and Joseph M. Cole- 
“ man have entered into a contract under date of March 27, 1902, 
“ to construct and erect seven houses in accordance with certain 
“ plans and specifications, which contract, plans and specifications 
“ arc annexed and made a part hereof. 

“ Now therefore, The condition of the above obligation is such 
“ that if the above bounden Wm. R. Coon and Joseph M. Coleman 
“ shall complete the buildings in accordance with the said contract 
“ and shall save harmless the said S. Edward Redfern from all loss 
, “ on account of any mechanics’ liens for labor or materials filed 
“ against the said property described in the said contract, then this 
“ obligation to be void, otherwise to be and remain in full force and 
“ virtue. 

“ Witness our hands and seals the day and date first hereinbefore 
^ written 

“ WILLIAM R. COON. [seal.] 

“JOSEPH M. COLEMAN, [seal.] 

“ THOS. R. RILEY. [seal.] 

“ CUNO H. RUDOLPH. [seal.] 

“ WILLIAM D. WEST. [seal.] 

“ Witnesses: 

“ GEO. E. POTTER. 

“ ALEXANDER S. CLARKE. • ' "" : 

“ JAS. J. COTTER. ' “* : 

“GEO. E. POTTER. i '■ 1 ■ ' ’ 

“ GEO. E. POTTER.” 

133 X Q. This bond, Mr. Coleman, refers to the contract as 
having been dated on the 27th day of March, 1902, do you 

think this statement in the bond as to the date of the contract is 
wrong also? A. I don’t see how the contract was signed at that date, 
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1 am satisfied I did not sign the contract until the 15th or 20th of 
April. 

X Q, Do you think it is likely you would sign a bond on the 7th 
day of April to secure a contract not signed until the 15th or 20th of 
April? 

Mr. Warren: There is nothing in the record to show that the 
bond was signed on the 7th day of April. 

A. I don’t think I would. 

X Q. You think this bond was not signed on the day it purports 
to be? A. I don’t think it was. 

X Q. You think it was signed later? A. Yes, sir. 

X Q. That is your present conviction? A. Yes, sir. 

X Q. How many sets of specifications were prepared at the time 
this work was commenced? A. Two. 

X Q. Did you have one? A. No, sir. 

X Q. Did you ever have one. A. No, I didn’t carry it away; I 

signed two of them. 

134 X Q. Did you read them? A. Yes, sir. 

X Q. You never carried them away? A. No, sir. 

X Q. You never had one in your possession? A. No, sir. 

X Q. What became of the other set? A. What other set? 

X Q. You said there was two of them? A. They were left in the 
office. 

X Q. Whose office? A. Mr. Haller’s office. 

X Q, Did you ever see them after signing them? A. No, sir. 

X Q. Never on any occasion? A. No, sir. 

X Q. How did you complete the houses without specifications? 

A. They told me if I would leave them—Mr. Haller asked me parti¬ 
cularly if 1 would leave them they would have copies made and sub¬ 
sequently we left them there and afterwards we asked them for the 
specifications and they said they had not been able to have them 
copied yet, and for three or four weeks it went along that way, and 
when we finally did get them they were entirely different from the 
ones we signed. 

X Q. You did finally get some. A. Yes, sir. 

135 X Q. When? A. Three or four weeks later on after we 
had signed the other specifications. 

X Q. What did you construct the houses by? A. We went some¬ 
what by them. 

X Q. You mean you partly used them and partly did not? A. 
Yes, sir. 

X Q. You say you read over the first set?' A. Yes,.sir. 

X Q. Where did you read them? A. In Mr. Haller’s office. 

X Q. How many times did you read them over? A. Only once- 
myself. 

X Q. Did Mr. Coon read them? A. Yes, sir. 

X Q. You saw him read them? A. Yes, sir, I'saw him make the 
ones we signed correspond to the ones Mr. Haller struck out; there 
were some things not in the specifications before we signed them. 
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X Q. Where are the specifications that you say you got three 
weeks after that. A. I have got one set here. 

X Q. You have those you say? A. They are not the ones that I 
signed. 

X Q. You have the second set? A. Yes, sir. 

136 Mr. Johnson : I call upon counsel to produce the specifi¬ 
cations that Mr. Coleman says he has in his possession. 

Mr. Warren,: Counsel would like to know why Mr. Johnson calls 
for the specifications, as the witness has just stated they are not the 
ones, and that these specifications never were signed by him. 

Mr. Johnson : 1 wish to reserve the right to ask the witness one or 
two more questions in respect to the exhibits I think I filed with my 
bill. 

Mr. Sholes : At the request of Mr. Johnson we produce the order 
of Mr. Haller for extra work. The order is produced and shown to 
Mr. Coleman and asked. 

Q. Is that the order for extra work you received from Mr. Haller? 
A. Yes, sir. 

X Q. That is Mr. Haller’s signature? A. Yes, sir. 

Mr. Shot.es : We offer this order for extra work on these seven 
houses in evidence and ask that it be marked “Complainants’ Ex¬ 
hibit No. 4.” 

Redirect examination. 

% 

By Mr. Warren: 

Q. Mr. Coleman, you stated in your examination that Mr. De 
Lashmutt called at the building on one occasion just before you re¬ 
ceived certain payments and told you that you could get your 

137 payment and to come on down to the office, or something to 
that effect, can you tell the condition of the buildings at that 

time? A. It was about the time they were ready for the roofing 
payment. 

Q. You also stated in your cross-examination that you had heard 
that Mr. Redfern had some real estate, what real estate had you 
heard of? A. I had heard of the apartment house on G Street but 
that was mortgaged up to the extent of the worth of it. 

Q. Did you hear of any real estate owned by Mr. Redfern that 
wasn’t encumbered? -A. No, sir. 

Q. What, if any, importance did you attach to any real estate that 
he had owned? A. I didn’t attach any importance to it; I looked 
to the money from the Tome estate. 

Q. Why didn’t you attach any importance to the real estate that 
you had heard he owned? A. Because I looked to this other money. 

Q. Did you know anything about the encumbrance on his real 
estate? A. Only what I had heard. 

Q. That is what you meant when you said you heard he had real 
estate? A. Yes, sir. 

Q. You stated that Mr. Gorman said he would guarantee to keep 
back thirty to forty per cent, of the amount of the loan why did you 
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go to Mr. Gorman? A. Because the loan was made through 

138 him. 

Q. Who directed you to Mr. Gorman? A. Directed our¬ 
selves, we found it out in the architect’s office. 

Q. From whom? A. From Mr. Haller, Mr. Haller and Mr. Red- 
fern. 

Q. You spoke of Mr. Haller moving into one of these houses, one 
of these seven houses, about which this suit is brought? A. Yes, sir. 

Q. What was the condition of the house when he moved in? A. 
The house was completed. 

Q. Did Mr. Haller make that his home for himself and family? 
A. Yes, sir, he lives in one of the houses. 

Q. Can you get the date of his moving into this house? A. I 
think I can get that. 

Q. I wish you would do so. —. -. 

Q. Did Mr. Haller make any complaint about the house he moved 
into not being completed or the work being done defectively at the 
time he moved in? A. He complained about one of the radiators 
not being large enough and wanted the plumber to enlarge it; this 
was the only complaint he ever made? 

Q. Did you rectify all the complaints he ever made. A. 

139 Yes, sir; he went to the plumber about that, he didn’t say 
anything about it at all. 

Q. Was it in the winter time when Mr. Haller moved in? • A. Yes, 
sir. 

Q. Did he have fire in his house? A. Yes, sir. 

Q. Was the painting changed in his house? A. Yes, sir, in all , 
of them. 

Q. Was this done before he moved in? A. Yes, sir. 

Q. Was it done to the satisfaction of the parties? A. I don’t 
know about that; they would not be satisfied w T ith anything coming 
to the end of it. 

Q. What do you mean by coming to the end of it? A. I mean 
about the time the houses were completed. 

Q. Why do you say that? A. Mr. Gorman made objection to 
that; he said the painting wasn’t any better than before. 

Q. Wasn’t any better as to quality or color? A. As to quality and 
color too. 

Q. I understood there wasn’t any objection as to color? A. There 
wasn’t any objection to color by Mr. Haller or Mr. Redfern either, 
this was made by Mr. Gorman. He said it wasn’t any better than 
before, I don’t know whether he had reference to quality or colors 
of the work. 

140 At this point an adjournment was had until Wednesday, 
November 18,1903, at 2 o’clock, P. M. 

JOSEPH M. COLEMAN, 

Per C. ELTON JAMES, Ex. 

Subscribed to by me this 13th day of December, A. D., 1904 

Examiner in Chancery. 

* ****** 
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William R. Coon. 



Direct examination. j 

By Mr. Warren: 

Q. Mr, Coon, you are the Mr. Coon of the firm of Coleman 

141 & Coon, are you not? A. Yes, sir. 

Q. You were engaged in the building business with Mr. 
Coleman? A. Yes, sir. 

Q. In the year 1902? A. Yes, sir. 

Q. I believe you entered into a contract with Mr. Redfern to build 
certain houses on the corner of Whitney Avenue and Sherman Ave¬ 
nue? A. Yes, sir. 

Q. You were acquainted with Mr. Redfern before entering into 
that contract? —. -. 

Q. How long had you known him? A. I can’t recall; probably 
slightly known him for six months. 

Q. Six months before April, 1902? A. Yes, sir, I think, as well 
as I can remember, it. was the fall before that I met him. 

Q. What if anything did you know of Mr. Redfern’s financial 
standing? A. I knew very little. 

Q. Was the little you knew favorable, or not? A. What I found 
out was unfavorable. < 

Q. You, however, entered into the contract, which you speak of to 
build these houses? A. Yes, sir. 

Q. What induced you to enter into a contract with a man whose 
financial standing was unfavorable? A. We were assured 

142 that there was money enough in the loan to build these houses 
and on the strength of that we entered into this contract. 

Q. You say you were assured, who assured you? A. The first 
assurance was from the architect. 

Q. Who was the architect? A. Mr. N. T. Haller. 

Q. And the second assurance? A. By Mr. Haller, and then we 
went to Mr. Gorman and we finally signed the contract. 

Q. About what time was it you first saw Mr. Haller about the 
money loaned under the contract? A. It was probably two or three 
weeks before that. 

Q. Before what? A. Before we entered into the contract. 

Q. When did you enter into the contract? A. On the 20th day of 
April. 

Q. And you probably saw him two or three weeks before that 
time? A. Yes, probably; it might not have been so long. 

Q. What, induced you to see Mr. Haller? A. He was the archi¬ 
tect for these houses and he seemed to understand the nature of the 
loan and the amount of it. 

Q. Who first brought, the building of these houses to your atten¬ 
tion? A. Mr. Haller. 

143 Q. In what manner? A. He asked me to make a bid on 
them. 

Q. By letter? A. No, just by being in his office. 

Q. You say that took place two or three weeks before the making 
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of the contract, how long was that after you had talked with Mr. 
Redfern ? A. It was—I don’t remember, but it was between the 
time I first saw Mr. Haller and the time of signing the contract; it 
was probably a week to ten days. 

Q. What was the nature of the interview or conversation you had: 
with Mr. Redfern? A. It was in regard to the loan, the amount 
of it and the contract ; I think it was all in Mr. Haller’s office. 

Q. What took place in regard to the loan? A. The amount of 
the loan was mentioned, and that there would be plenty of money 
to build the houses and more. 

Q, Did they tell you for what purpose the loan was made? A. 
To build with. 

Q. Was there anything said as to how they were going to use the 
money ? A. It was to be advanced as the houses went up. 

Q. In proportion as the work upon the houses justified it? A. 
Yes, sir. 

Q. You said you saw Mr. Gorman, what was the nature of your 
interview or conversation with him? A. Mr. Coleman, and I 

144 went in to see Mr. Gorman; it was the day or the day 
before we signed the contract. 

Q. What did he go there for? A. We were informed he was 
making the loan. 

Q. Who told you so? A. Mr. Haller. 

Q. Then you called there awhile before signing the contract to 
see Mr. Gorman and had a talk with him in respect to the loan? A. 
Yes, sir. 

Q. Do you recall that conversation? A. I went in—I never met 
Mr. Gorman before and I went in his office and told him who I was 
—Mr. Coleman was with me, and we told him we were about to enter 
into a contract with Mr. Redfern to build the houses and understood 
he was making the loan, and that there would be a large payment 
held back until the last and we wanted to know if there would be 
enough money held back to meet payment when the houses were 
finished. He said I am not at liberty to tell you just exactly how 
much the last payment would be, but I will tell you this, we never 
hold back less than thirty to forty per cent, of a loan for the last 
payment. Then I said, you will guarantee me that there will be 
from thirty to forty per cent, held back for the last payment; he 
said, I do. 

Q, Do you recall how much the loan was for? A. It was $4,500 
per house; there were seven houses, and I went over it just mentally 
and I saw there was more than enough for pur last payment, 

145 so I said, well that is satisfactory, I suppose we will sign the 
contract. 

Q. Did he assign any reason why he could not tell you how much 
money there would be for the last payment? A. No, sir. 

Q. Were the other payments in the contract discussed with him; 
as to how they would be made? A. I don’t know whether they 
were discussed with Mr. Gorman, but they were with Mr. Haller. 

Q. Were they discussed with Mr. Redfern? A. I think not; the 
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contracts were all made up with the architect and all of the payments 
were discussed with him. 

Q. Was there any discussion between Mr. Redfern and yourself 
and Mr. Gorman and yourself as to where this money was coming 
from? A. Not with me. 

Q. With whom? A. I say not with me; I understood later that it 
came from Mrs. Tome. 

Mr. Johnson : I object to the witness testifying to what he under¬ 
stood. 

Q. You are acquainted with Mr. Vaughn? A. Yes, sir. 

Q. What, if anything, did he have to do with the buildings? A. 
He had entered into a contract, or was about to enter into 

146 a contract to build the houses. 

Q. He didn’t do so? A. No, sir. 

Q. Do you know why? A. There was some trouble about the 
bond, I believe. 

Mr. Johnson: I object again to the witness testifying to what he 
believes, and not what he knows. 

A. Well, I know there was trouble about the bond, because the 
bondsman told me so. 

Mr. Johnson: I object to the witness testifying about what the 
bondsman told him. 

* 

Q. Did you or not take up the contract that Mr. Vaughn was to 
take up? A. No, wo didn’t take up the same contract. 

Q. What- was the difference? A. The difference was in the man¬ 
tels, gas fixtures, decorating and papering. 

Q. How do they differ with that of the other contract? A. In 
the original specifications there was certain- 

Mr. Johnson: I object to the witness testifying to the contents 
of the original specifications, for the reason that the specifications 
themselves are the best evidence and they should be produced. 

Mr. Warren : We want the record to show that the specifications 
are in the possession of Mr. Haller or Mr. Redfern and we 

147 have repeatedly called for them and they have promised to 
produce them. 

Mr. Johnson: No testimony has been produced to show where 
the specifications ore. 

Witness continuing: In the original specifications they called for 
a certain amount for the mantels, I don’t remember what the 
amounts were, but the parlor was $40; they amounted to about $175 
per house and we were understood to allow $100 per house for 
mantels; that was one change. Then they called for a certain 
amount for gas fixtures; that was left out, and a certain amount for 
papering. 

Q. What about that? A. We were not to paper. 

Q, What do you mean by the original specifications? A. The 
ones Vaughn had signed. 

Q. Can you tell the manner in which these things were left out; 
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whether they were scratched out or left out in % the originals, or how? 
A. They were scratched out. 

Mr. Johnson : I move that all the testimonny in respect to a com¬ 
parison between the original specifications and the subsequent ones 
under which the complainant did the work be stricken out for the 
reason that the specifications themsblves are. the best evidence and 
should be produced, or their absence accounted for and their con¬ 
tents proven by proper secondary evidence, which has not been 
done in this case. 

148 Q. Where are the specifications upon which you made 
your bid? A. I don’t know where they are. 

Q. Did you sign any? A. Yes, sir, we signed two copies. 

Q. Don’t you know where they are? A. I left them at Mr. Hal¬ 
ler’s office. 

Q. Did you ever make a demand for them? A. Yes, repeatedly. 

Q. With what result? A. We have never been able to obtain a 
copy of them. 

Q. What was said by Mr. Haller when you left the specifications 
with him? A. He said he wanted copies made to deliver to Mr. 
Gorman and another to Mr. Redfern; that they wanted copies of the 
specifications. 

Mr. Johnson: I move to strike the question and answer out for 
the reason that Mr. Haller is not a party defendant to the bijl in this 
cause and anything he told witness is not evidence in fhe case. 

Q. Mr. Coon, I believe you stated Mr. Haller was the architect 
for these buildings? 

Mr. Johnson: I object to the question as leading. 

A. Yes, sir. 

Q. Who superintended these buildings? A. Mr. Haller. 

Q. For whom? A. For Mr. Redfern. 

149 Q,. Mr. Coon, are the specifications that you signed the 
same as those signed or bid upon by Mr. Vaughn? 

Mr. Johnson : I object to the question for the reason that it has 
not been shown that this witness ever signed the specifications bid 
upon by Mr. Vaughn. 

Q,. Have you ever signed these specifications? A. Yes, sir. 

Q. What, if any, difference was there between the specifications 
that you bid upon and signed and the ones Vaughn bid upon? 

Mr. Johnson : I interpose the same objection previously inter¬ 
posed and object to all further questions calling for a comparison of 
the two sets of specifications without producing the specifications. 

(£. State whether or not the specifications signed by you were the 
same as those bid upon and signed by Mr. Vaughn with the excep¬ 
tions that you have just now stated? 

Mr. Johnson: Same objection. 

A. They were. 

Q,. Did you begin the construction of these houses? A. Yes, sir. 






70 


EVALYN S. FRANCE, ETC., VS. 


-Q. About what time? A. We commenced the 22nd day of April 
and worked part of the day and then we had to wait for survey and 
grade sheet. 

Q,. How long did you have to wait? A. Until the 4th of 

150 May until we got the grade sheet and survey. 

Q. Was that 1902? A. Yes, sir. 

Q. Then you begun work again? A. Yes, sir. 

Q. Whose business was it to furnish the grade sheet and survey? 
A. It was the owner’s business in this case. 

Q. Did you ask him to furnish it—call upon him to furnish it? 
A. We called upon the architect. 

Q. What did he say? A. The first time we saw him about it he 
said the survey had been ordered. 

Q. Had it been ordered? A. No, sir. 

Q. What did ho say the second time you called upon him? A. 
Afterwards were were ordered to have the survey made and they 
would pay for it. 

Q. Who ordered you to do that? A. Mr. Haller. 

Q,. How long after survey was ordered before you got it? A. 
They were sometime making survey and it was three or four days 
after the survey was ordered before they gave it to us. 

151 Q. As to the grade sheet? A. Wo got the grade sheet 
three or four days after the survey was made; they would not 

do anything on the grade until after the survey was made and we 
could not go any further until we got the grade sheet. 

Q. finally you got it? A. Yes, sir. 

Q. Who gave you the grade sheet? A. We got it from the engi¬ 
neer’s office. 

Q. Was it possible for you to have continued work without the 
survey and grade sheet? A. It was not; there was no established 
grade on the street. 

Q. When, as to point of time, should this grade sheet and survey 
have been given to you? A. It ought to have been given before we 
bid on the work. 

Q. Had you called attention of the owner to the fact that they had 
not furnished you with the grade sheet and survey before signing 
the contract? A. I did not. 

Q. They were supposed to furnish it? 

Mr. Johnson : I object, to the question as leading. 

A. Yes, sir. 

Q. Then you continued the work after you got the survey and 
grade sheet until what time? A. After we got the survey we found 
on the west lot there was an old frame house. 

152 Q. How long did you work? A. We worked until we got 
up to the old house. 

Q. About what time was that? A. That was about the middle of 
May; we worked from the time we started on the 4th. 

Q. What about the old house? A. We found the old house and 
we went to look around to get it off. 

Q. Whose business was it to get the house off? A. The owner’s. 
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Q. Did you call upon him to move it? A. Yes, sir. 

Q. With what result? A. We could not get it oft’ and we went to 
one of the title companies, I don’t remember which one it was, but 
we were told there if this house had been on there longer than a cer¬ 
tain time it could not be moved at all. 

Q. Did the owner make any effort to get it off? A. I think he 
did; nothing that I really know of, but I think he did something to 
get it off. 

Q. Did he let the contract to any one to get it off? A. Yes, sir, 
later. 

Q. Do you remember seeing a letter like that at any time (show¬ 
ing witness letter) ? A. Yes, sir, I saw this letter. 

Q. Who signed the letter? A. Mr. Redfern. 

153 Mr. Warren : The letter is offered in evidence- 

Mr. Johnson: I object to the letter being introduced in 
evidence for the reason that the signature has not been properly 
proven. 

Q. Mr. Coon, do you know Mr. Redfern’s signature? A. Yes, sir. 

Q. Is that is? (Showing witness signature on letter). A. Yes, sir. 

Mr. Warren : I again offer the paper in evidence and will ask that 
it be marked for identification as “Complainants’ Exhibit No. 5.” 

Q. I notice on the letter the name of Horan, what did he have to 
do with it? A. He was the man who was going to tear the house 
down. 

Q. Did he do it? A. No, sir. 

Q. I notice the name of Horan was struck out and then it was 
addressed to Mr. Coleman, is that the Coleman of your firm? A. 
Yes, sir. 

Q. Did you move the building? A. Mr. Coleman moved it. 

Q. Who employed him to move it? A. Mr. Redfern. 

Q. I notice there was a consideration of $60. was that paid by Mr. 
Redfern? A. Yes, sir. 

154 Q. Do you know why Mr. Horan did not do it? A. He 
was afraid, I believe; the parties that were living in the house 

did not want to move out, or would not move out. 

Q. When did you fipally get it moved? A. About two or three 
weeks after the date of that letter, which was May 10. 

Q. May 10, 1902, seems to be the date at which negotiations were 
entered into with Horan; it was later than that that Mr. Coleman 
started to tear down the house? A. Yes, sir. 

Q. You say you had done all the work up to that date? A. Yes 
sir. 

Q. How long did it take to move the old house? A. Probably 
two or three days. 

Q. Then you began work again? A. Yes, sir. 

Q. How long did you work after that before there was another in- 
. terruption ? A. There was no interruption, I believe, until we came 
to the sewer. 

Q. Tell us about that? A. The houses were under-roof and prac- 
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tically ready for the plasterer, when the plumber came to me and 
said there is no sewer in the street; and I said isn’t there a sewer in 
the street, I was told there was a sewer there; he said there is a 

155 sewer in the street but it doesn’t run up this far, and the sewer 
that is there isn’t deep enough to drain the houses if it did; 

he said I can’t go any further until I get the grade of the sewer. 

. Q. Did that keep the other work from progressing? A. Yes, he 
would not put any of the sewer & stacks in the houses. 

Q. And that kept you from continuing the houses? A. Yes, sir, 
we could not plaster. 

Q. Mr. Coon, you say they told you the sewer was in the street, 
who told you'that? A. The architect. 

Q. Mr. Iialler? A. Yes, sir. 

Q. When was it he told you the sewer was in the street? A. Be¬ 
fore we started the houses. 

Q. What was done towards getting the sewer in the street, if any¬ 
thing? A. We saw Mr. Haller and he told me the application had 
been made for the sewer and sent me over to the District office, the 
engineer’s office. 

Q. Did he tell you when it was made? A. No, sir, I don’t think 
he did. 

Q. Who made the application, if you know? A. Mr. Red- 
fern. 

156 Q. Did you finally get the sewer in? A. Finally. 

Q. How long did it take? A. The sewer wasn’t put in 
until early in the fall. 

Q. Could you or not proceed with the work? A. We could not 
proceed until we got the grade of the sewer. 

Q. How long was it before you got that? A. It was about three 
weeks after we found there wasn’t any sewer until we got the grade. 

Q. Can you approximate the time when you first found there 
wasn’t any sewer? A. It was about the latter part of July. 

Q. Whose business was it to have the sewer put in? A. The 
owners. 

Q. Then what did you do after — got the sewer grade? A. The 
plumber went to work and put the sewers in—put the stacks in. 

Q. You don’t mean the street sewer? A. No the street sewer 
wasn’t put in until fall. 

Q. Was there any other interruption in the construction of the 
houses? A. When the houses were ready for plastering there was a 
payment held up for two weeks. 

Q. Why? A. I don’t know why. 

157 Q. Did that cause any delay? A. Yes, sir, we practically 
stopped work until we got it. 

Q. Was there any reason assigned for not paying? A. No, sir. 

Q. Did the architect certify you were entitled to it? A. Yes, sir. 
Q. Work was suspended for that time on that account? A. Yes, 
sir. 

Q. What did you do then after you received the payment? A. 
We went to work. 
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Q. Was there any other interruption? A. Yes, sir, again when 
the houses were trimmed out. 

Q. What about that? A. The contract called for a payment 
when the houses were plastered, we didn’t get it for three weeks 
afterwards. 

Q. Were you entitled to it? A. Yes, sir. 

Q. Did you have a certificate to that effect? A. I won’t be posi¬ 
tive whether we did or not; if we did they kept putting us off. 

Q. Did they give you any reason? A. His first reason 

158 was—first said he wanted to see Mr. Redfern. 

Q. Did he say you were not entitled to it? A. No, sir; he 
knew we were entitled to it under our contract. 

Q. Did he assign any reason for seeing Mr. Kedfern? A. No, 
sir. 

Q. Did he make any further reason for not giving you the certi¬ 
ficate? A. No, sir. 

Q. Did you do any more work before getting it? A. Some 

Q. In what line? A. In the trimming. 

Q. Did the work that you did cause him to issue the cei'tificata 
when he would not issue it before? A. I don’t think so. 

Q. Did you hold up any in the work because of his failure to pay 
this money? A. Yes, sir. 

Q. To what extent? A. Well, we kept just enough men there to 
say we were working. 

Q. Until you got your money? A. Yes, sir. 

Q. You did get your money in about three weeks? A. Yes, sir. 

Q. What did you do then. A. Proceeded with the work. 

159 Q. What did you do as to force of men? A. Put on all the 
force we could. 

Q. Then you went to work in earnest? A. Yes, sir. 

Q. Was there any other interruption or delay? A. No, not until 
the final completion—about the final completion there was some 
dispute about the papering and gas fixtures. 

Q. What was the nature of this dispute? A. They wanted to com¬ 
pel us to put in the gas fixtures and do the papering and gas ser¬ 
vice. 

Q. What did you say to this, if anything? A. I said we would 
not do it. 

Q. Did you assign any reason? A. I told them we didn’t con¬ 
tract to do it. 

Q,. What did be say to that? A. Then we demanded the specifi¬ 
cations. 

Q. With what result? A. We never got them. 

Q. Did he make any promise as to the delivery of them? A. T-Ie 
said he.would try to get them. 

Q. Did he make any claim that yor had them at that time? A. 
I don’t think they did. 

Q. Simply said he would get them ? A. Yes, sir. 

Q,. What was finally done about this papering and gas 

160 fixtures? A. The owner finally ordered it put in. 

Q. What was the condition of these houses when this dis¬ 
pute arose about these things? A. They were practically completed. 
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Q. Can you state about the time this dispute was—about the date? 
A. It was along about the first of December, 1902. 

Q. Are the houses—the seven houses completed? A. Yes, sir. 

Q. When were they completed? A. About the first of January. 

Q. Have you a certificate to that effect from the architect? A. 
No, sir. 

Q. Can you give any reason for not having it? A. When we went 
to him for it he said there was some little minor things he wanted 
done before giving us the certificate. 

Q. Did he tell you what they were? A. Yes, sir, he gave us a 
list of them. 

Q. What did you do? A. We did them. 

Q. Can you recall what they consisted of? A. One item was some 
grading. 

Q. Where? A. In the yards rear and front, the rear yards 
161 and side lot on the front. ' 

Q. Did your contract require you to do the front yards? 

Mr. Johnson : I object to the question, as the contract is the best 
evidence. 


A. We contend it did not. 


Q. Why? A. There was a long point running out on the front 
that run beyond the houses a considerable distance and we claimed 
that we had nothing to do with that, but we finally did it. 

Q. And that was one of the things Mr. Haller wanted you to do? 
A. Yes, sir. 

Q. Can you recall any other he wanted you to do? A. The.elec¬ 
tric work was one. We told him we could not do that until t he gas 
fixtures wore hung; we had the electric work done as far as we could 
up to the gas fixtures. 

Q. The owner was to do that? A. Yes, sir. 

Q. Was there anything else he called your attention to? A. There 
was, but I don’t remember what they were. 

Q. Was there anything said about the walks or stone work? 
162 A. There was some pointing up of the stone work. 

Q. Did you have that done? A. Yes, sir. 


Q. How long did it take you to do these little things after you 
demanded the certificate? A. About two or three days. 

Q. Then did you again ask for the certificate? A. Yes, sir. 

Q. With what result? A. There was some other little things they 
wanted done. 


Q. Had they called your attention to the other little things at 
the time you first demanded the certificate? A. No, sir. 

Q. Were they entirely different from the first defects? A. Yes, 


sir. 


Q. Did you do those? A. Yes, sir. 

Q. Did you again ask for the certificate? A. Yes, sir. 

Q. What was the result? A. Nothing. When all these little 
minor things were done they wanted me to put rail and post to the 
cellar steps; Mr. Haller asked me personally to put a rail to the cel¬ 
lar steps; he said the specifications didn’t call for it but they ought 
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to have done so; he said a party stepped‘off the other day 

163 and came near falling. 

Q. Did you put it there? A. Yes, sir. 

Q. Did you get your certificate the next time you asked for it? 
A. No, sir. 

Q. What reason did he have for not giving it to you? A. There 
was always some little minor thing to be done, or he must see Mr. 
Redfern about it. 

Q. What did you finally do about the certificate? A. I don’t 
think we ever got it. 

Q.. What reason did they have for not giving it to you? A. For 
the same reasons I have stated; Mr. Haller stated that he would have 
to see Mr. Redfern the last time I said anything to him about the 
certificate, and said you do these little things and I will make the 
certificate. 

Q,. Did you do those little things? A.‘ Yes, sir. 

Q. Did he give you the certificate? A. No, sir. 

Q. Did he give you any reason. A. I never asked him any 
more. 

164 Q. W T hy? A. I left that to Mr. Coleman, I got tired of it. 

- Q.. Why did he want- to see Mr. Redfern? A. I don’t 

know; he said he would have to see Mr. Redfern. 

Q. Was there any occasion to see him? A. Not that I know of. 
Q. Do architects usually have to see the owners before giving 
certificates as to whether work is done right or not? A. No, sir, 
not usually. 

Q. Did he assign any reason why he would have to see Mr. Red- 
fern? A. No, sir. 

Q. You said just now you got tired of it and left it to Mr. Cole¬ 
man, didn’t you ask him any more? 

Mr. Johnson: I object to the question as leading. 

A. No, sir. 

Q. Why? A. I got tired and left it to Mr. Coleman. 

Q. Why did you get tired of asking? A. There were always so 
many excuses for not doing it I just got tire,d of it and let Mr. Cole¬ 
man attend to it. 

Q. Were those excuses well founded? A. No, sir. 

165 Q. Were you ever paid for this work that you did out 
there? A. No, sir. 

Q. How much is now due you ? A. $9,400 on the contract and 
some extra work on the foundations, some extra concreting and some 
extra brick work. 

Q. I observe in the contract it says you were to receive an equity 
in the houses of $2,000 is that part of the $9,400? A. Yes, sir. 

Q. I believe you filed a lien, did you not, against this property 
for the amount due you? A. Yes, sir. 

Cross-examination. 

By Mr. Johnson : 

X Q. Mr. Coon, from whom did you receive the first intimation 
that you were to bid on these houses? A. From Mr. Haller. 
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X Q. Did he come to see you? A. I think I saw him in his office. 

X Q. How come you to go there? A. I went in there every few 
days. 

X Q. Were you building other houses in which he was the archi¬ 
tect? A. No, we wasn’t doing work of his at that time. 

166 XQ. You just happened to be in his office and he told you 
he wanted you to bid on certain houses? A. Yes, sir. 

X Q. How long was that before the contract was signed? A. 
About three weeks. 

X Q. When was the contract signed? A. On the 20th of April. 

X Q. Were the plans and specifications prepared three weeks be¬ 
fore the 20th of April, or before the contract was signed? A. Longer 
than that, I suppose. 

X Q. Were they prepared at the time Mr. Haller requested you 
to bid on them? A. Yes, sir. 

X Q. You read them over at that time? A. Yes, sir. 

X Q. Did you sign this contract (showing paper to witness) ? A. 
Yes sir. 

X Q. How did it happen that the contract was dated on the 27th 
of March if you signed it on the 20th of April? A. There was a 
considerable wait before wo finally decided to take the houses. 

X Q. The contract was all prepared and ready for your signature 
the 27th of March? A. I don’t know when it was prepared. 

X Q. The contract limited your time for the completion 

167 of the houses? —.-. 

X Q. How long were you allowed to build the houses? 

Mr. Sholes: I object to the question as the contract speaks for 
itself. 

X Q. You had about five months? A. Yes, sir. 

X Q. Was that a long or a short time? A. Short time. 

X Q. It was five months from the time of the date of the contract, 
wasn’t it? 

Mr. Siioles: We object as the contract speaks for itself. 

X Q. As five months from March 27th is a short time in which to 
build seven houses, still you signed a contract limiting the time from 
the 27th of March on the 20th of April? A. I did, but Mr. Haller, 
the architect, said that time would be allowed us. 

Mr. Johnson: I object to that. The answer is objected to as an 
attempt on the part of the witness to vary the terms of the written 
contract. 

X Q. Did you know at the time you signed the contract that it was 
dated on the 27th of March? A. Yes sir. 

X Q. Didn’t you request that it be changed on the day on which 
you signed it? A. I objected to it and the architect said we would 
be allowed that time. 

168 Mr. Warren: 

Q. Five months? A. Yes, sir. 

Q. You didn’t insist on that going in the contract, did you—that 
request? A. I suppose not. 
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Mr. Johnson: ' 

X Q.' How do you fix the 20th of April, as the time when the con¬ 
tract was signed? A. From a memorandum. 

X Q. Where is it? A. In some old papers I have. 

X Q. When was the last time you saw it? A. Last February or 
March. 

X Q. The contract was signed in April and you say you found a 
record or memorandum of sign- it, which you haven’t seen since last 
February? A. February or March, 1903. 

X Q. You recall from Feburary, 1903, up to the present time that 
the memorandum said contract was dated on the 20th of April? A. 
I remember it from a memorandum I made from that old one; it 
was taken from a large memorandum book which was- 

X Q. When did you make that memorandum in the book, how 
long after the contract was signed? A. I made it at the time the 
contract was signed. 

X Q. Do you know where it is now? A. No, sir. 

169 X Q. Where is the memorandum you made from the 
book? A. I have it here. 

X Q. When did you make that? A. Two or three weeks ago. 

X Q. Where did you get the notes you have on that paper there? 
A. From the papers Mr. Warren has. 

X Q. Where did the papers that Mr. Warren has come from? A. 
I made them off last February or March. 

X, Q. Where did you get die memorandum to put on the paper 
that Mr. Warren has? A. From this old book. 

X Q. And that memorandum says the contract was signed on the 
20th of April? A. Yes, sir. 

X Q. You gave bond, did you not, you and Mr. Coleman to 
secure the completion of these houses? A. Yes, sir. 

X Q. That bond was to insure the performance of the contract? 
A. Yes, sir. 

X Q. The bond was given after the contract was signed? A. Yes, 
sir. 

X Q. Do you recall when the bond was given? A. The 

170 bond was probably signed the same day. 

X Q. Was the bond post dated or not? A. I don’t re¬ 
call. 

X Q. As far as you know the bond was signed on the day which 
it purports to be? A. I think the papers were all made and dated' 
at the same time; the contract, bond and all was made up by Mr. 
Haller. 

X Q. Were they all dated on the 27th of March? A. I don’t re¬ 
call. 

X Q. And you don’t recall when it was dated? A. No, sir. 

X Q. Can you say whether it was dated the same day the contract 
Was signed? A. I can’t recall. 

X Q. Mr. Coon, will you look at the bond which I hand you, and' 
which has already been admitted in evidence and say, after refresh¬ 
ing your memory by inspection of the bond, on what day it was' 
signed? A. Yes, sir, on the 7th day of April. 
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Mr. Warren: • " ' 

Q. You mean the date of the bond? A. Yes, sir. 

Mr. Johnson: 

X Q. In whose handwriting is this 7th written in the bond, can 
you say? A. I cannot. 

X Q. Isn’t it a fact that it is in your own handwriting? 

171 A. It may be, but I could not say. 

X Q. Don’t you think that it was signed on the day it pur¬ 
ports to be signed, the 7tli day of April? A. I think not. 

X Q. You are not positive, though? A. I think the bond was 
signed about the same time the contract was signed. 

X Q. Are you positive it was not signed on the 7th day of April, 
as it purports to be? A. No, sir. 

X Q. Can you say when you were requested by Mr. Haller to bid 
on the plans and specifications for the construction of the buildings 
that you undertook to investigate the financial standing of Mr. Red- 
fern? A. I cannot give the exact date. 

X Q. Did you make this investigation yourself? A. I made it 
with Mr. Coleman. 

X Q. How did you proceed to investigate his standing? A. Wo 
made inquiries at. several places and found some of the property 
he owned. 

X Q. Did you make these inquiries yourself? A. In case I did as 
to his property and how r much he had. 

X Q. You say the result of your investigations were not favorable 
to Mr. Redfern? A. They were not. 

172 X Q. Isn’t it a fact that you entered into a contract about 
that time to construct an apartment house on Corcoran Street 

for Mr. Redfern? A. What time? 

X Q. Was the contract for the construction of that house dated 
before or after the contract for the construction of these houses: I 
should say executed? A. I don’t recall which was dated first. 

X Q. You don’t recall which was executed first? A. I don’t 
know which was first. 

X 0. By whom were you first approached in reference to the con¬ 
struction of the flat? A. By Mr. Haller, the architect. 

X Q. When was that, before or after he had asked you to bid on 
the houses in question? A. The hid was asked on the flat a long 
time before anything was said about these buildings. 

X Q. When you were requested to hid on the flat you had already 
investigated the financial standing of Mr. Redfern? A. When was 
that, what time do you mean? 

X Q. At the time Mr. Haller requested you to bid on the plans for 
the erection of these houses you had already investigated the finan¬ 
cial standing of Mr. Redfern, had you not? A. I think not, the con¬ 
tract for both was very close together and one investigation was all ■ 
we did. 

X O. There was only one investigation then? A. Yes. s ; r. 

173 X Q. You say as a result of the investigation of Mr. Red- 
fern’s financial standing you concluded not to take the con-' 
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tract for the erection of these seven houses unless he would provide 
a surplus from which you were to receive payment for the contract 
price? A. We knew that this loan—that he had already made the 
loan for the erection of these houses and we knew that there was a 
source from which payment was to come for the contract price. 

X Q. From what source did you look for the payment of the con¬ 
tract price for the construction of these buildings? A. We looked to 
the loan for the erection of the houses and besides we were secured 
by a trust on the property. 

X Q. Mr. Coon, was the contract for the construction of the flat 
on Corcoran Street executed on the day it purports to be, or not? A. 
I don’t remember. 

X Q. Can you say when they asked for the bid there? A. I can¬ 
not. 

X Q. From whom did you first hear there was to be a loan on these 
seven houses? A. From Mr. Haller, the architect. 

X Q. How many times did you see Mr. Haller between the time he 
first spoke to you and the time the contract was signed in ref- 

174 erence to these houses? A. I would say several times. 

X Q. What did Mr. Haller say in respect to the loan.? A. 
He told me the amount of the loan and said there was plenty of 
money to build the houses and more money than it would take. 

X Q. Was that all he told you? A. I don’t recall—he told me 
who was making the loan. 

X Q. Is that all he said in respect to the loan in substance? A. 
I don’t recall everything he said about it; he told me they had made 
a loan to build these houses, and it was sufficient-to build them and 
they would have money over; those were about the words he used. 

X Q. Did he say anything about the loan besides that? A. I 
don’t recall. 

X Q. When did you first see Mr. Red fern about this contract? 
A. A few days before signing the contract. 

X Q. Where did you see him? A. In Mr. Haller’s office. 

X Q. Did you ever see him at any other place besides Mr. Haller’s 
office? A. Yes, 1 saw him at Mr. Redfern’s office. 

X Q. Mr. Coon, what did he say in respect to this loan? A. 

175 He repeated what Mr. Ilaller had said about the loan; that 
he had made a loan to build the houses and that it was ample 

to build them. 

X Q. What else did he say, that you recall? A. I don’t recall 
anything else he said about the loan; I believe it was made by Mr. 
Gorman. 

X Q. Did you ever see Mr. De Lashmutt in respect to this loan? 
A. No, sir. 

X Q. You never met him at all in respect to the loan? A. No, 
sir, I didn’t know that he was making it. 

X Q. When did you first see Mr. Gorman? A. Either the day 
before or the day we signed the contract. 

X Q. And where did you see him? A. In his office. 

X Q. What did he say, in substance, about the loan? A. He said 
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he was milking a loan on these houses and that the loan was ample 
to build the houses. 

X Q. Did he say anything more that you recall? A. Yes, sir, I 
talked with Mr. Gorman about how much was to be held back for the 
last payment; ho told me there was a considerable payment held back 
for the last payment, but he said he was not at liberty to tell me just 
how much it was. 

X Q. Do you refer to the last payment on your contract? A. 
Yes, sir. But he said I will tell you this much, we never keep 
17G back less than from thirty to forty per cent, to make the last 
payment. 

X Q. Mr. Gorman never said anything in respect to the other pay¬ 
ments on the contract? A. No, sir. 

X Q. Did Mr. Haller? A. Yes, sir. 

X Q. What did he say? A. lie said payments would be made as 
the work progressed. 

X Q. Yes, that was provided in your contract, was it not? A. 
Yes, sir. 

X Q. Mr. Haller said, then, that the payments would be made as 
required by (lie contract? A. Yes, sir. 

X Q. That was all settled, in respect to the payments, was it not? 
A. Yes. sir. 

X (>. Did Mr. Redfcrn say anything more in respect to the oay- 
nic' ’ - outside of what the contract provided? A. No, sir. 

X • :]. You say you investigated the financial standing and real 
esta •• holdings of Mr. lied fern, you discovered when you made that 
ii:vi .ip.(ion that he was the owner of the property upon which 
the-, i.o.-ses were to be built, did you not? A. We didn’t look up 
th > properly. 

177 X Q. I thought you said you found he was the owner of 
some real estate? A. I knew that before T investigated as to 

the encumbrances on his real estate. 

X Q. As a matter of fact you knew, as a result of your investiga¬ 
tions of the financial standing of Mr. Redfern, that he was not the 
owner of the lots upon which these houses were to be constructed? 
A. No, sir, I did not, I thought he was the owner. 

X Q. Then you didn’t look up his real estate holdings at the time? 
A. Not all of them. 

X Q. It might have been that he was the owner of all the lots in 
the square? A. He might have been. 

X Q. Then why do you say his financial standing was not satis¬ 
factory? A. As far as we went we didn’t get satisfactory results. 

X Q. You didn’t look up the land records? A. No, sir. 

X Q. He might have owned half of Washington for all you knew? 
A. He might have done it. 

X Q. flow many copies of the original specifications in this ease 
were' prepared? A. I don’t know how many copies there 

178 were of the originals. 

X Q. You saw the originals? A. Yes, sir; I refer to the 
. ones that Vaughn signed as the originals. 

X Q. You saw them? A. Yes, sir. 
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X Q. When did you see them? A. In Mr. Haller’s office. . 

X Q. When did you first see them? A. Sometime in March. : 
X Q. How many times did you see them? A. Quite a number of 
times. 

X Q. Did you always see them at Mr. Haller’s office? A. I had 
them several times. 

X Q. Then those were the specifications you bid upon? A. Yes, 
with these changes. 

X Q. What changes? A. The changes that I referred to in the 
mantels, gas fixtures and papering. 

X Q. Were the changes interlined in the specifications? A. They 
were when we signed them. 

X Q. When did you sign them? A. When we signed the con¬ 
tract. 

X Q. On the 20th of April? A. Yes, sir. 

X Q. And all the alterations had been made before the 

179 time you signed them? A. Yes, sir. 

X Q. Where did you sign them, in Mr. Haller’s office. A. 

Yes, sir. 

X Q. Have you seen them since the 20th of April? A. No, sir. 

X Q. Never saw them since then? A. No, sir. 

X Q. Where were they the hist time you saw them? A. In Mr. 
Haller’s office. 

X Q. Did you construct the buildings without looking at the 
specifications? A. He furnished specifications afterwards but they 
were different from the ones we signed. 

X Q. When did he furnish these specifications? A. Probably a 
week or two afterwards. 

X Q. You told him they were not the same as the others? A. 
Yes sir. 

X Q. What did he say? A. He said he would get the others? 

X Q. Where are those that he furnished you now? A. Mr. Cole¬ 
man has a copy of them I suppose, I haven’t. 

X Q. You don’t know where they are, do you? A. No, sir. 

X Q. When was the last time you saw them? A. About the first 
of last March; I don’t recall of seeing them since. 

180 X Q. And you constructed the houses according to the spec¬ 
ifications that Mr. Haller furnished you that you asked for 

after signing the contract? A. With these exceptions—the papering 
and gas fixtures. 

X Q. Were they the only exceptions? A. The papering, gas fix¬ 
tures and gas service. 

Mr. Warren: 

— Q. How about the mantels? A. The specifications stated there 
was to be $100. allowed for mantels in each house. 

Mr. Johnson: 

X Q. You have testified that it was the owner’s duty in this ease 
to supply the grade sheet, why do you say that? A. It is the owner’s 
place in this case to supply us with a grade sheet and survey; when 
6—1699a 
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the contract provides for a survey it specifies that the contractor shall 1 
procure survey and grade sheet; in this case it was not. 1 

X Q. Where is that specified? A. In the specifications that you 1 
work upon. S 

X Q. You say it is in these specifications? A. No, sir. i 

X Q. And as there was nothing said about it in the specification | 

you assume it was the owner’s place? A. Yes, sir. I 

X Q. I understood you to say the grade sheet- ought to be given be- ; 

fore the work is bid upon, is that correct? A. Yes, sir. | 

181 X Q, It wasn’t given in this case? A. No, sir. > 

X Q. How can you bid on work before the grade sheet is 

given without knowing what you have to grade? A. If you know 
what the ground is you can tell. . 

X Q. You knew this ground? A. Yes, sir, I knew it very well. 5 

X Q. You had been out there to see it in the meantime. A. I had » 

known the ground for years. 

X Q. Then you knew about how much it would have to be graded? j 

A. Yes, sir. It wasn’t a matter of grading so much as getting the i 

houses ready for the curbing, so as to have the houses ready for the j 

grade; that is the point we were trying to get. 

X Q. Before you undertake a contract for the building of houses ( 

do you not, as a rule, find out whether there are sewers? A. Yes, j 

sir; I did in this case. ; 

X Q. Did you find out that there was a sewer? A. Yes, sir; from 
my instructions. I 

X Q. Who did you get them from? A. Mr. Haller told me there 
was a sewer in the street and I never bothered any more about it. 

X Q. Couldn’t you have ascertained from looking at the ground 

and the neighboring houses whether there was a sewer in the \ 

182 street? A. The sewer came up to the property thirty feet i 
west of these houses and it was supposed by everybody that 

the sewer extended across there. 

X Q. Who was your plumber? A. Mr. Casey. 

X Q. When did you let the contract to him? A. A few days j 
after getting the contract. 

X Q. Isn’t it the custom for plumbers to ascertain about the 
sewers? A. It is; he understood the same as I did about the sewer; I > 
was with him in Mr. Haller’s office when he inquired about the 
sewer. 

X Q. You mean to say that Mr. Casey almost completed the 
plumbing work before he discovered that there was no sewer? A. 

Ho discovered there was no sewer when he started the sewer work; 
he had put in the gas pipes before he started on the sewer. 

X Q. When did he start the work? A. About the first of July, 
the latter part of June or the first of July; except the water, he put 
that in in the spring. ! 

X Q.. When was it- the delay was caused on account of the sewer? 

A. As soon as we got ready for the plastering. 

X Q. When was that? A. In July. 

X Q. What part of July? A. I don’t recall; probably the 

183 first of July. 

X Q. Did you say Casey didn’t begin the plumbing work 
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Until you got ready for the plasterers? A. He put in the gas pipes 
before. 

X Q. Didn’t he do anything else? A. No, sir. 

XQ. Was that at the time you got the houses ready for plastering 
or afterwards he discovered there was no sewer in the street? A. 
We discovered there was no sewer when we got the houses ready for 
plastering; we ordered our plumber to go ahead and get the sewer 
in so we could get at the plastering, but he could find no sewer in 
the street and he would not proceed until he had the grade of the 
sewer in the street; he would not do anything more until he got the 
grade for the sewer. 

X Q,. You mean to say that the plumber only discovered that the 
sewers were not in the houses when he made application for the 
grade? A. He didn’t make it. 

X Q. Who did? A. I did. 

X Q. For the grade of the sewer? A. Yes, sir. 

XQ. When? A. Sometime in July. 

X Q. When you discovered there was no sewer in the houses 
couldn’t you have gone on and gotten them ready for plastering 
without any delay? A. No, not without the plumber getting 
184 in the sewer and stacks all ready under the floors—what is 
known — roughing in the plumbing. 

X Q. Then you relied upon Mr. Haller’s assertions without know¬ 
ing there was a sewer there? A. Yes, sir. 

X Q. Did any one else tell you anything about it? . A. We were 
told the sewer was there, and, of course, we didn’t investigate it, and 
it was really believed by all parties concerned that the sewer was in 
it; there was a manhole just west of these lots and it was supposed the 
sewer came up in front of these houses. 

X Q. How long did it take to get the grade of the sewer? A. I 
don’t know how long; I went to the District Building several times; 
they had to make a survey. I first went to Mr. Haller’s office and 
asked him about the sewer, if it had been ordered, and he then said 
there was a sewer there and contended there was, but I told him there 
was not, and then aftei*wards he said application had been made for 
the sewer. The first time I went to the engineer’s office they had 
nothing on record, and I went a day or two afterwards and they 
had an order in record to make an estimate for the sewer in front 
of the houses, and they had to make a survey to see where to bring 
the sewer from, 'as the sewer in front to the west was too shallow to 
drain the houses. 

X Q. When did you get the grade sheet of the houses? 
184% A. Three or four days after the survey was made. 

X Q. Having gotten that couldn’t the plumbing in the 
houses be done? A. No, sir; that has nothing to do with the sewer. 
They could not dig out for the sewer until the survey was made of 
the sewer. 

X Q. How long did it take to get the grade of the sewer? A. 
Sometime in this case, because they had to make a survey before 
they could make an estimate for the sewer. 
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X Q. How long did it take? A. Three or four weeks, three 
weeks in this case. 

X Q. Are you sure it took three weeks? A. Yes, sir; I am sure 
it took as long as three weeks from the time we notified them there 
was no sewer in the street. 

X Q. This contract for the removal of the frame house on the lots 
was made with Mr. Coleman only? A. Yes, sir. 

X Q. When was it made? A. I don’t recall the exact date. 

X Q. It wasn’t made on the 10th day of May? A. No, sir. 

X Q. How long afterwards? A. Three days after that, probably; 
that was arranged with Mr. Coleman, not with me. 

185 X Q. Did you commence to tear down the frame house as 
soon as the contract was made to do it? A. Yes, as soon as 
the contract was assigned to by Mr. Coleman. 

X Q. You say the contract was made two or three days after that 
date? A. Something like that; I would not say positively, it was 
probably two, three or four days. 

X Q. And it took two or three days to tear down the house? A. 
Yes, sir. 

X Q. What delay was caused by reason of the house being on the 
premises? A. It- was a considerable time before the contract was 
signed at all. 

X Q. You could work on the lots while the house was being torn 
down? A. We worked on the other ones. 

X Q. How-many lots did the house cover? A. One. 

X Q. How many lots altogether? 

X Q. Couldn’t you have constructed the houses almost completely 
without tearing down that house? A. No, sir. 

X Q. Why not? A. There were various reasons; one reason was 
the inspector of buildings would not allow us to construct the 
houses. 

1 SO X Q. Do you know why lie would not? A. I don’t know 
what his reasons are, except they don’t allow any w r all to go 
more than eight feet above the wall of any other adjoining house. 

X Q. Do you mean to tell me that if you had a contract to con¬ 
struct twenty-five houses that you would have to keep them all the 
same height? A. Yes, where they are all being constructed at the 
same time. 

X Q. You say they permit them to go eight feet? A. Yes, sir. 

X Q. What was to prevent you from getting all the other walls 
up eight feet? A. There was a question whether that frame house 
could be moved at all; We were informed at the asssessor’s office 
that if the house had been there more than twenty years it could not 
be moved, and of course we stopped work then entirely. 

X Q. You mean to tell me, Mr. Coon, that on account of a volun¬ 
tary statement of law by some one in the assessor’s office that if the 
owner of that frame house had lived there more than twenty years it 
could not be removed at all and you stopped work on these seven 
houses for that reason? A. We stopped work until we found out 
whether it could be moved or not. 

X Q. You stopped work until you got an opinion of law in the 
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assessor’s office as to whether it could be moved? A. No, 

187 sir. 

X Q. What did you stop work for? A. We stopped work 
until we found out the old building was actually being moved. 

X Q. Who did you find that out from? A. We looked to the 
owner; of course, we helped them all we could. 

X Q. You waited until the owner of the houses should overrule 
the assessor’s office on that point of law? 

Mr. Sholes: The witness has said he looked to the owner of the 
ground and not the owner of the houses. 

X Q. You waited then until the owner of the ground should 
overrule the assessor’s office on that proposition of law? A. We 
waited until we had evidence that the house was being moved and 
that it was out of our way before we proceeded. 

X Q, How much time did you put in in building the other houses 
before you stopped work on account of that frame house being 
there. A. Three or four days’ work, probably. 

X Q. Then you didn’t get up the necessary eight feet? A. We 
got some of the walls up eight feet; we stopped then until this old 
house was out of the way. 

X Q. Did you get up some of these walls in three or four 

188 days? A. I said probably three or four days; yes, we got 
some of them up the first day. 

X Q. You got the foundation dug and the walls up in two or three 
days? A. Yes, sir. 

X Q. There was some work that you could do before this house 
was moved that you did do? A. Oh yes, there was some work we 
did before this house was torn out of the way. 

X Q. And you quit work on account of an opinion from the 
assessor’s office that limitations might run against the tenant in the 
frame house? 

Mr. Scholes: The question is objected to because the question 
does not correctly state what the witness has said ; the witness did not 
state that he stopped work because of the opinion of the assessor’s 
office; witness simply stated that they told him in the assessor’s 
office it was a question whether the house could be moved; witness 
having stated that he stopped work until he was convinced of the fact 
that the house could be moved. 

WILLIAM R. COON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Signed this December 13", 1904. 1 

* * * * * * * ' 
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Peter Fersinger. 


i 


Direct examination. ' , 

By Mr. Warren: 

Q. Will you state your name in full? A. Peter Fersinger. 

Q. What is your business? A. I am a builder. 

Q. How long have you been engaged in that business in the City 
of Washington? A. For myself, about twenty-five years. 

190 Q. Did you have occasion to examine the houses on Whit¬ 
ney and Sherman Avenues; 1 mean the houses which are in 

litigation here- 

Mr. Johnson: It has been proven that the witness knows what 
houses are in litigation. 

-the houses built by Coleman & Coon for Mr. Redfern? A. Yes, 

sir, I went out there. 

Q. Did you have any plans or specifications with you? A. Yes, 
sir, I had the plans and specifications. 

Q. Will you look at these plans which have been referred to and 
which have been offered in evidence in this case and marked “Com¬ 
plainants’ Exhibit No. —,” and see whether or not they are the ones 
you had when you made your examination? A. Yes, sir, they are 
the same ones I had. 

Q. Will you look at the specifications and see whether or not they 
are the ones you had before you in making the examination? A. 
(Witness takes a paper and looks at it.) These specifications I know 
nothing about, I might have had them out there; but these (taking 
another paper), I do know I had these I remember these all right. 

Mr. Warren : We offer the specifications which Mr. Fersinger has 
in his hands in evidence for the purpose of their identification only 
as the specifications used by Mr. Fersinger in making his examina¬ 
tion and for that purpose only and will ask that they be marked for 
identification as “Complainants’ Exhibit No. 6.” 

191 Q. Mr. Fersinger, did you make a thorough examination 
of these houses? A. Yes, sir, I examined the plans for all 

seven of the houses and compared the plans with the houses and 
found that there was more done in the houses than the plans showed 
on account of the architect making mistakes and it had to go that 
way. 

Q,. Did you find everything called for by the plans done? A. Yes, 
sir. 

Q. By the specifications? A. Yes, sir. 

Q. And in addition more things done than they called for? A. 
Yes, sir; I found on the cellar plans the architect had left out the 
chimney, which starts in the cellar and goes out through the —, and 
this was not shown on the basement plans, but I see it is there. 

Q. What was the character of the work and materials that went 
into these houses? A. It. was just exactly as the specifications called 
for. 
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Q. Can you approximate the number of houses you have built in 
the City of Washington? A. I could not do that; there are too 
many; more than I could tell. 

Q. Have you built as many as a hundred? A. Yes, sir, four or 
five hundred, I guess. 

192 No cross examination of the witness by counsel for the 
defendants. 


Signed this Dec. 13", 1904. 


PETER FERSINGER, 

Per C. ELTON JAMES, 

Ex. in Chancery. 


Subscribed to before me this — day of-190--, the witness hav¬ 

ing been duly sworn as heretofore stated. 

Examiner in Chancery. 


’ ‘ Benjamin F. Vernon. 

1 Direct examination. 

By Mr. Warren: 

Q. Mr. Vernon, state your name and business? A. Benjamin F. 
Vernon, painter. 

Q. How long have you been engaged as a painter? A. I have 
been contracting for about 5 years. 

Q. You are known, then, as what is called a boss painter. A. Yes, 
sir. 

Q. You take contracts and have men working under you? 

193 A. Yes, sir. 

Q. You are a practical painter, also. A. Yes, sir. 

Q. How long have you been a journeyman painter? A. About 
fifteen years. 

Q. Did you do any particular painting on these particular houses 
referred to at Whitney and Sherman Avenues, built- by Coleman & 
Coon for Mr. Redfern? A. Yes, sir. 

Q. What was the character of the painting done upon these 
houses? A. It was a good job of painting. 

Q. Did you have specifications of any kind before giving your bid? 
A. Yes, sir. 

Q. Who superintended the painting of the houses? A. Mr. 
Haller. 

Q. He was the architect? A. Yes, sir. 

Q. Did he at. any time inspect your painting? A. Yes, sir, right 
along from time to time as we went along. 

Q. Who selected, or whose business was it to select the paints? 
A. I don’t know whose business it was, Mr. Haller did the selecting. 
Q. Did he make the selections of colors? A. Yes, sir. 

Q. What did you do with regard to carrying out his se- 

194 lections? A. I carried them out to the letter. 

Q. Was there any changes made in the painting after it was 
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done? A. Yes, sir, he had it all gone over again; he wanted light 
paint, what we call pearl gray. 

Q. Did he assign any reason why he wanted that? A. lie told 
me the colors were not satisfactory to the owner, or to the people ad¬ 
vancing the money on the buildings, 1 don’t remember which.; lie 
didn’t claim that he found any particular fault with it. 

Q. Did he find any fauh with the quality of the work? A. No, 
only the colors. 

Q. Did you change those colors according to his directions? A. 
Yes, sir. 

Q. Was there any difference between the last and the first colors? 
A. They were entirely different. 

Q. With respect to the colors at first, were they the same in all 
the houses? A. They differed in every room almost ; that is, every 
house differed from the other houses, there was no two rooms in all 
the houses alike, that is, the same rooms in the different houses were 
different. 


Q. Did he point out the different colors lie wished in the different 
houses? A. Yes, sir.. 

195 Q. And you complied with his directions in this respect? 
A. Yes, sir; he numbered the houses and told me to scatter 


them around. 

Q. Mr. Vernon, as a painter you have had occasion to paint over 
a large amount of wood work? A. Yes, sir. 

Q. From your experience as a painter you are capable of tolling 
us whether the wood work in these houses was well done? A. Yes, 
it was, for that character of work. 

Q. Taking into consideration the character of the houses can you 
state whether or not the wood work and carpenter work was done 
all right? A. Yes, for that grade of work it was done all right. 


Cross-examination. 

By Mr. Johnson: 

X Q. Mr. Vernon, with whom did you contract for the painting? 
A. With Coleman & Coon. 

X Q. Did you have a written contract? A. Yes, sir. 

X Q. Have you it with you? A. No, sir. 

198 X Q. Where is it? A. At my office. 

X Q. When did you enter into that contract, do you recall? 
A. I could not give you the date of it; I think the contract was 
signed before any work was started on the houses; that is before the 
buildings were started, the ground may have been broken. 

X Q. Did the contract provide what they were to do in detail or 
refer to the specifications? A. It referred to the specifications. 

X Q. Did the contract specify how the painting was to be done? 
A. No, we followed out the specifications. 

X Q. You were shown the specifications at the time you signed 
the contract? A. No, I had seen them before I signed the contract. 

X Q. You think the contract was signed before work was com¬ 
menced on the buildings? A. I think it was; I think they signed 
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the contract before work was commenced, though they may have 
started to prepare the ground, but I may be mistaken about this. 

X Q. How long before you signed the contract did you see the 
specifications? A. It may have been a week; it may have been two 
weeks, or it might have been longer than that. 

197 X Q. When you signed the contract did it provide that 
the work you were to do was the same as called for in the 

specifications you had seen two weeks before? A, Yes, sir. 

XQ, Did it specify the colors? A. No, sir; I think the colors 
were to be selected by the architect or owner, I don’t know which, 
probably by both, I have known this to be the case. 

X Q. Mr. Vernon, isn’t it a fact that you refused to continue with 
the painting because the wood work was not properly done? A. No, 
on two or three occasions I think I called Mr. Coleman’s attention 
to the fact that the wood work would have to be cleaned up and he 
cleaned it up. 

X Q,. Didn’t you object on two or three occasions to the condition 
in which they had left their work? A. Yes, sir, I think I did. 

X Q. And you required that to be remedied before you would 
continue your work? A. Yes, sir. 

X Q. Didn’t you complain of the manner in which the joints 
were put together? A. No, sir. 

X Q. Isn’t it a fact that the objections you made in many cases 
were not remedied and that occasioned the repainting? A. I think 
I remember that the wood work at the base of the panels in 

198 the doors was a little rough and I may have complained about 
this. 

X Q. And you attribute the defects of the painting at the present 
time to the fact that the doors were a little rough? A. That wouldn’t 
have anything to do with the painting; the condition of the wood 
work wouldn’t have anything to do with the character of the paint¬ 
ing. 

X Q. You complained to the architect that there were rough 
places in the wood work? A. Yes, sir. 

X Q. You are mistaken, then, when you say it was a first class 
job of work? A. It was a good, ordinary job for that class of wood 
work. 

X Q. It isn’t what you would call a first class job. A. No, it isn’t 
what I would call a strictly first class job; I have seen better and I 
have seen worse; I have seen more worse than I have better,. 

X Q. When you read the specifications to see what painting they 
required you also read them to see what wood was required, did you 
not? A. I generally look through the specifications to know the 
kind of wood, whether it is hard’or soft wood, because it makes a 
difference in the finish. 

X Q. Isn’t it a fact that after you put one coat of paint on that 
wood work, the wood showed through and Mr. Haller took you 
to task about it and you complained to him that it was on account 
of the wood work being so rough? A. I guess he was right 
about that, I never put one coat on and covered up the wood 
work so it wouldn’t show in my life. 


199 
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X Q. Isn’t it a fact that he did complain about the wood showing 
through? A. I think he did complain about the sap coming 
through. 

X Q. How long would it take you to paint a house? A. That 
depends on the size of the house, the number of men employed and 
other things. 

X Q. I am referring to these particular houses? A. We probably 
got the paint on one of the houses in two weeks. 

X Q. Iiow long did it take you to paint these houses? A. I can¬ 
not tell you. 

X Q. Can you approximate it? A. No, sir. 

X Q. Was it six months or one month. A. It was more than one 
month, but not more than six months. 

X Q. That is the nearest that you can come to it? A. I wouldn’t 
like to say; if I could find my last year’s time book I could tell you. 

X Q. How many coats of paint did you put on? A. We put on 
five coats. 

X Q. How many coats did the specifications call for? A. 
Three. 

200 X Q. When you had put on three coats did the wood work 
show through? A. No, sir. 

X Q. Didn’t Mr. Haller call your attention to places where the 
wood work showed through? A. Not to my recollection. 

X Q. You say you don’t recall? A. No, sir. 

X Q. Did Mr. Redfern call your attention to where the wood work 
showed through? A. No, sir, I think not. 

X Q. Are you positive about that? A. Yes, I can say I don’t 
remember it if he did call my attention to the wood work showing 
through. 

X Q. Isn’t it a fact that the remaining two coats were put on be¬ 
cause the wood work showed through? A. No, sir, not that I know 
of, he didn’t tell me that was the reason. 

X Q. If that was the cause you would have known it? A. Yes, 
sir. 

X Q. Was there any other work being done on the houses while 
you were doing the painting? A. Yes, sir, there was considerable 
work going. 

X Q. What other work? A. The plumbing work, steam fitting, 
title setting and plastering part of the time; nearly all of the 
mechanics that worked on the buildings were there at different times 
while I was painting there. 

201 Re-direct examination. 

By Mr. Warren: 

Q. Mr. Vernon, you speak of some defects being in the wood work, 
I understood you to say that Mr. Coleman remedied them, did you 
not.? 

Mr. Johnson : I object to the question as leading and improper. 

A. He remedied the work, the roughness in the jams and some 
of the rough places in the doors; but some places at the bottom of 
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the doors where the sap came through, some were remedied and some 
were not. 

Q. That often happens, does it not? A. Oh, yes. 

Q. That is not unusual ? A. No, sir. 

Q. In speaking of the time it took you to do the painting, you 
said more than one month, and less than six months, you were 
speaking then about putting the entire five coats on, were you not? 

Mr. Johnson : I object to the question as not being proper redirect 
examination and as leading. 

A. Yes, sir. 

Recross-examination. 

By Mr. Johnson : 

X Q. You say this was a fairly good job of painting? A. Yes, 
f-ir. 

X Q. You don’t consider it a first class job? A. No, sir. 

202 X Q. What is tho difference? A. Well, in order to do a 
first class job of painting you would have to have first class 

wood work; I never saw a perfect job of painting on Virginia pine 
or yellow pine in my life. 

X Q. What kind of wood was this? A. That is what it was, Vir¬ 
ginia pine and yellow pine. 

Re-redirect examination. 

By Mr. Warren: 

Q. Was it as good a job of painting as could be done on this class 
of work. A. I think it was, unless the painter had gone through 
with sand paper and plane smoothing off the rough places. 

Q. Is it usual to do that? A. It is very unusual to do it. 

Q. Your contract or agreement or the specifications didn’t call for 
the use of sand paper or plane that you have referred to, did it? 
A. No, sir. 

Re-recross-examination. 

By. Mr. Johnson : 

X Q. You contracted to do a first class job of painting, did you 
not? A. I contracted to follow out the plans and specifica- 

203 tions. 

X Q. They provided for a first class job? A. That is a 
first class job on the wood work specified. 

Re-re-redirect examination. 

By Mr. Warren : 

Q. Of course, if you had been doing the painting on a fifty thou¬ 
sand dollar house you could have done a better job? 
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Mr. Johnson : I object to the question as leading. 

A. Sure. 

BENJAMIN F. VERNON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Signed this Dec. 13", 1904. 


Subscribed to before me this — day of -, 190-, the witness 

having been heretofore sworn as previously stated. . 

Ex. in Chancery. 

204 Richard E. Cousins. 

Direct examination. 

By Mr. Sholes: 

Q,. Please state your name? A. Richard E. Cousins. 

Q. And your business? A. I am a brick layer, contractor. 

Q. Are you acquainted with Messrs. Coleman & Coon? A. Yes, 
sir. 

Q. Did you ever do any brick laying for them at Whitney and 
Sherman Avenues, on seven houses built there by them? A. Yes, 
sir, I did it all. 

Q. These were the houses known as the Rcdfcrn houses? A. Yes, 
sir. 

Q. Did you complete your work there? A. Yes, sir. 

Q. Did you have a written contract with Coleman & Coon? 
A. No, sir, verbal. 

Q. Did you base the contract upon the plans and specifications? 
A. I did. 

Q. Did you complete your work in accordance with the plans and 
specifications? 

205 Mr. Johnson : I object to this examination as leading and 
ask that it be stricken out. 

A. I did. 

Q. Did you get a certificate from the architect? A. ‘I did. 

Q. Have you that certificate? A. I haven’t it with me; have it 
at home; it is there, but I will get it and bring it here. 

Q. Will you get it and let us have it, please? A. Yes, sir. 

Q. That w T as a certificate from whom? A. From the architect. 
Q. Who was the architect? A. Mr. N. T. Haller, acknowledging 
that the work had been completed. 

Mr. Johnson : I object to the witness stating the contents of the 
certificate without presenting it here. 

Q. Do you remember about the time you commenced the work? 
A. It would be pretty hard for me to tell that, I cannot remember 
the date I commenced the work; they had quite a good deal of trou¬ 
ble on account of an old frame house on the lots and that held the 
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job Up for quite a little time; it would be hard for me to tell the 
exact time without looking at my books. 


206 Copy of Certificate which was Copied into Record by Agree¬ 
ment of Counsel. --> Examiner. 


“Washington, D. C., Dec . 26,1902. 
Messrs. Coleman & Coon, Builders. 

Gentlemen : This is to certify that I approve and accept the brick 
work that was done by Cozzens Bros, on the seven dwelling houses 
that you are building on Whitney Ave. bet. Sherman Ave. and 11th 
Street, Col. Hts. This certificate does not accept that part of the 
parapets where the joints have been knocked out by the stone man, 
as he is responsible for that, and has promised me to make good said 
joints. 

Respt,, N. T. HALLER CO., Architects, 

Per N. T. HALLER, Mg’r.” 


207 Cross examination. 

4 

By Mr. Johnson : 

X Q. You say you don’t recall when you started the work? A. I 
could hardly do so. 

X Q. Can you approximate it? A. 1 think it was about the 
month of May, 1902. 

X Q. When did you finish? A. I don’t know that; we may have 
been there, possibly, after the carpenters had finished; there is always 
some pointing up after the other workmen are through. 

X Q. Was there any limit in your contract with Coleman and 
Coon as to when you were to complete the brick work. A. No, sir. 

X Q. You went right ahead? A. Yes, sir. 

X Q. Was the work delayed at any time? A. Only in the cellar, 
there was a delay on accouiit of the mill man not sending the frames 
out. 

X Q. Was that the only delay? A. That is all that I remember 
just now. 

X Q. How many lots are up there? A. How many lots? 

X Q. How many houses? A. Seven. 

X Q. The frame house that you speak of, was that on a portion of 
one lot only? A. Yes, it overlapped the lot on the ex- 

208 treme west. 

X Q. That didn’t interfere with commencing work on the 
lots on the extreme east? A. No, sir. 

X Q. Did you commence the brick work before that house was 

moved? A. Yes, sir. 

X. Q, How long did it take to move that frame house? A. They 
were there quite a little while, quarrelling about it before they -got to 
work on it. 

X Q. How large a house was it? A. It was about 40 feet long. 

X Q,. How wide? A. About 15 feet. 
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X Q. How many stories. A. Two above the ground with quite 
a little cellar. 

X Q. Would it have been possible to have moved that house inside 
of three days? A. I don’t think so. 

X Q. I am speaking now of the portion that was on this lot? 
A. I should think they could move the portion that overlapped in 
that time. 

X Q. All of the house wasn’t on the lot? A. No, sir. 

209 X Q. The house, as far as it overlapped the lot in ques¬ 
tion, could have been moved in three or four days, could it 

not? A. Yes, I think so. 

X Q. How long had you been working there before they com¬ 
menced to move this house? A. We had been working there quite 
a little while. 

X Q. Well, about how long? A. Two or three weeks, possibly. 

X Q. Were the trenches all dug before they commenced to tear 
down this house? A. Yes, as far as I remember, except where the 
house was. 

X Q. Then it only delayed you a day or so? A. It was a little 
longer than that. 

X Q. Was it as long as three days? A. Of course, it didn’t delay 
us as much as it did the excavators. 

X Q. How long did it delay you? A. I don’t suppose it delayed 
us for that reason longer than a week. 

X Q. You think a week would be the outside limit? A. That 
would be all they delayed us for that particular reason. 

X Q. You think then, if they had commenced the demolition of 
the house at the time the trenches were dug it would not have de¬ 
layed them in the construction of the houses? A. I said be- 

210 fore they had to get authority to do that. 

X Q. I am asking you as a mechanic how long, in your 
opinion, it would take to perform this work of tearing down the old 
house? A. I have already stated it would take three or four days, 
probably. 

X Q. If they had commenced the actual work of the destruction 
of the house at the time they commenced the trenches it would not 
have delayed them necessarily? A. It might have delayed them a 
little, it might have done that; if they had commenced to tear down 
the house three or four days before the trenches were dug they might 
have had the house out of the way at the end of three or four days. 

X Q. You were actually delayed about a week you say? A. Not 
longer than a week, I don’t think. 

X Q. During the progress of the work you say you were delayed 
another week because the material man would not send up the mill 
work? A. Yes, sir. 

X Q. That is all of the delay that you recollect? A. Yes, that is 
all of the delay that I recollect; there is always more or less delay 
waiting for mill work; there may have been a delay of a day now 
and then, but it is hard for me to tell now just how much time was 
lost. 

X 0. And you don’t recollect just when the brick houses 

211 were finished? A. The brick work was finished as near as I 
can recollect about the 1st of August, or in that neighborhood. 
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X Q. The first of last August a year? A. Yes, sir, last August a 
year. 

Redirect examination. 

By Mr. Sholes : 

Q. Do you know Mr. Redfern? A. Yes, sir. 

Q. Did you ever see,him at these buildings about the time they 
tried to move this frame house off there? 

Mr. Johnson : I object to the question as not being proper cross 
examination this fact not having been brought out on direct exami¬ 
nation. 

Q. Do you know whether Mr. Haller was out there in reference to 
moving this frame house? A. He was out there very often, some¬ 
times twice a day, but I can’t say what he had to do with the house. 

Q. Did the size of this frame house have anything to do with the 
delay in starting the brick work? A. That house didn’t stop us from 
starting on the east end after the footings were in. 

Q. Mr. Johnson has asked you with some particularity as to the 
size of this frame house and the possibility of moving it, I ask you 
whether the size of that house had anything to do with the 

212 ability to move it? A. Nothing at all. 

Q, You have emphasized several times the word “us” in 
stating that it only delayed “us” a week in starting the brick work, 
do you mean by that that after this house was moved there was only 
a delay of a week in getting the trenches and footings in so as to 
start your bi'ick work—(interruption). 

Q. Do you understand my question? A. I don’t believe I do. 

Mr. Sholes: If the examiner will strike the question out I will 
put it again. 

Mr. Johnson : I insist on the question being left in the record as 
it is. 

Mr. Sholes : If the examiner will read the question to the witness 
I will complete it. 

(Examiner reads question as above and Mr. Sholes adds:) 

Q. (continued). —where tins frame house stood? A. No we went 
ahead within twenty-four hours after this house was moved; or, m 
other words, immediately the house was removed the footings were 
put in and we immediately went to work. 

Q. Do you know how long it was from the time the excavators 
started out there until this house was removed? A. It was quite a 
little while, but I can’t remember. 

Q. Was it longer than a week? A. Oh, yes, longer than a month. 

RICHARD E. COUSINS, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

213 Signed this 13" day of Dec. 1904. 
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Direct examination. 

By Mr. Sholes : 

Q. State your name, please? A. Henry S. Merriam. 

Q. And your business? A. I am a plasterer. 

Q. Do you know Mr. Coleman, one of the complainants in this 
case? A. Yes, sir. 

Q. You can state whether or not you contracted with Mr. Cole¬ 
man for the plastering work on seven houses that Coleman and Coon 
built for Mr. Redfern on Whitney Avenue near Sherman Avenue? 
A. I did. 

Q. Do vou know who was the architect for that job? A. Mr. 
N. T. Haller. 

214 Q. Did you do work on the houses under your contract? 
A. I did. 

Q. Did you finish that work? A. I did. 

Q. Did you receive a certificate from the architect? A. Yes, sir. 

Q. Have you that certificate with you? A. No, sir, I have it at 
home. 

Q. Will you get it and send it here or produce it for us so we 
can copy it in the record? A. I will. 

Cross-examination. 

By Mr. Johnson: 

X Q. Have you received your full contract price for this work? 
A. I have, in a manner, yes. 

X Q. The manner is dependent upon Mr. Coleman sustaining his 
claim in this suit, is it not? A. No, sir. 

X Q. What was your contract price? A. I think as near as I can 
remember it was $1,700 probably it might have been a little less 
than that. 

X Q. How much have you actually received? A. I cannot say 
exactlv, how much in cash. 

215 X Q. How much have you not received? A. I can’t tell 
you that either; if I could tell you how much I haven’t re¬ 
ceived I could tell you liow much I have received. 

X Q. You say in a manner you have received the total amount 
of your contract price, what manner do you refer to? A. Partly in 
cash and partly in notes. 

X Q. Whose notes? 

t * 

Mr. Warren : We don’t wish to curtail Mr. Johnson’s prying into 
all of the affairs of Mr. Coleman, but wo don’t care to pay for it in 
this record, especially when it is immaterial and irrelevant to the 
issues involved in this suit. 

Mr. Johnson: Do I understand that counsel object to the ques¬ 
tion? 

Mr. Warren: Yes, we object to the question as irrelevant and 
immaterial. 
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X Q. Do you recall when you began your work there? A. As 
soon as we could get at it, it was about August 1st, I think. 

X Q. August 1st? A. I think so. 

X Q. That was last August a year? A. Yes, sir. 

X Q.. And you recall when you finished? A. It was about Oc¬ 
tober, I think; I will not be positive about that, though, it has been 
so long I can’t carry these things in my mind; I could tell 
216 you by referring to my time book. 

X Q. You finished all of your pointing up in October? A. 
No, I think I had to go back there, probably the first of December 
to do some extra pointing up where the plastering had been broken 
off by some persons moving furniture in; it was after the house was 
occupied, I did some pointing up then. 

X Q. Did you go back as late as January to do some pointing up? 
A, I don’t recollect, I think it was in December. 

X Q. You were not delayed in the progress of your work, were 
you? A. No, no more than is usual in ordinary buildings. 

X Q. Was there any time limited by your contract with Mr. 
Coleman for the completion of your work? A. No, sir. 

X Q. No more than the usual delay, you think? A. Just about 
the usual delay. 

Redirect examination. 

By Mr. Sholes: 

Q. You say that one of these houses was occupied, do you know by 
whom? A. By Mr. Haller. 

Q. And you say after he moved in you went back and fixed where 
the plastering was knocked off? A. I went back and fixed 
.. 217 some little places in the hall way. 

Q. Can you approximate the time of going back there? 
A. I think it was about Christmas, it may have been afterwards. 

Q. Was it long afterwards? A. I don’t think it was after; I 
think it was in the month of December. 

Q. Do you know whether or not Mr. Haller moved in with his 
family, to live there? A. I think so; I am not acquainted with Mr. 
Haller, but there was furniture in there and people living there. 

Q. You went there to do some pointing up then? A. Yes, sir. 

Q. Was that the last house that you did any pointing up on? A. 
That was the last one I did any work in. 

Recross-examination. 

By Mr. Johnson: 

X Q.. Will you swear that Mr. Haller moved in the house before 
the middle of February? A. I wouldn’t swear to that at all. 

X Q. You wouldn’t swear that Mr. Haller didn’t move in this 
house on the 28th day of February? A. Certainly I would 
218 not. 

X Q. As far as your recollection is concerned it might 
have been after the 20th of February? A. It might have been that 
late, I am not positive. 
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X Q. You are not clear, then, when you say it was about Christ¬ 
mas? A. I am not positive about that, it might have been a week 
or two weeks later; it may have been that they called me back to do 
that pointing up after they had done everything else. 

X Q. Does your recollection conceive of the possibility of it hav¬ 
ing been two months after the first of December that he moved in? 
A. I don’t know what time he moved in. 

X Q. You say that when you went back to do the pointing up 
he had moved in? A. There was furniture there, I supposed he 
had moved in. 

X Q. You are quite positive it was not as late as the middle of Feb¬ 
ruary? A. It may have been two or three weeks after Christmas. 
I never keep any time book; they would write Mr. Coleman when 
they wanted anything done and he would come to my house to get me 
to do it; it might have been two or three or four -weeks after we 
finished the other work. 

X Q. So far as your recollection is concerned it might have been 
two months after Christmas that you did your final pointing 

219 up? A. I don’t know that; I have kept no books or dates 
and it is possible it might have been two months. 

X Q. Then you are not clear as to when you did your final point¬ 
ing up there? A. I told you the final pointing up was done in 
December. 

X Q. By the final pointing up I mean the last time you went 
up there? A. That was the pointing up I did in the last house 
occupied by Mr. Haller where the plastering was knocked off by 
moving the furniture in, but I am not positive as to the date. 

— Q. You admit of the possibility of it being as late as February? 
A. I don’t admit anything of the sort; it might have been. 

— Q. I don’t say you admit of (he fact that it was in February, 
but of the possibility that it might have been that time? A. It 
might have been. 

X Q. Were the houses papered when you went out there the 
last time? A. Some of them were. 

X Q. Were all of them? A. No, sir, some of them. 

Re-redirect examination. 

By Mr. Sholes : 

Q. The last time you went out there to point up Haller’s 

220 house did you go in the other houses? A. I don’t think 
I did; I think I went out there especially for that purpose, 

as well as I can recollect. 

Q. When you state that some of the houses had not been papered 
when you went out there to point up do you mean the time when you 
finished your work there or the time you went out there to point up 
Mr. Haller’s house? A. No, I think they were papering there 
at that time, but I don’t know whether it was the last time I went 
there or not; I made so many trips there I can’t tell now. 

Q. Did Mr. Haller seem to be a hard man to satisfy? A. I 
thought unusually so; I think he was on that job. 
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Q. Is it usual for the contract plasterer, as you were in this case, 
to point up after furniture is moved in and the plastering knocked 
off by tenants? A. No, sir. 

Q. Then why did you do it in this case? A. Just to satisfy 
him and get the job off my hands I went there a number of times 
for that purpose. 

Re-recross-examination. 

By Mr. Johnson: 

X Q. Isn’t it a fact that you were out there pointing up in 

221 the other houses and Mr. Haller called you in his house 
and asked you to do some pointing up for him? A. I don’t 

think so the time I was there; he might have done that some time; 
he usually had something to do every time we went around there, 
but 1 think 1 made a special trip to do this pointing up the time I 
referred to. 

X Q. Don’t you recall one time at least when you were pointing 
up in the other houses and he asked you to come in his house? 
A. Yes, sir. 

X Q. Was he living there at that time? A. I don’t think he 
was. 

X Q. How could he come out of the house and ask you to come in 
and do some pointing up if he wasn’t living there? A. Why he was 
out there almost every day. 

X Q. Isn’t it a fact that after he moved out there he came into 
some of the other houses and requested you to come into his house 
and do some pointing up? A. I don’t think so. 

X Q. You are not positive about that? A. To the best of my 
knowledge he came to Coleman and Coon about the pointing up and 
they came to me to go out there and do it quite a little while after 
I had liuished up everything else. r 

X Q. And that was after Mr. Haller moved out on Whitney 
Avenue? A. What was that? 

X Q. You have testified that Mr. Haller came after Coleman 
and Coon to get you to finish your work there some time after 
you had completed your job, I ask you when Mr. Haller 

222 came after Coleman & Coon on the occasion to which you 
refer to, he was living on Whitney Avenue, was he not? 

(Question objected to by Mr. Sholes, but his objection was stricken 
out.) 

X Q. When he went for Coleman & Coon as you have testified 
wasn’t it after he moved in the house? A. Yes, sir. 

(Session adjourned to Monday, December 7th, at 2 o’clock P. M.) 

HENRY S. MERRIAM, 

Per C. ELTON JAMES, 

Ex, in Chancery. 


Signed this Dec. 13" 1904. 
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Subscribed to before me this — day of-, A. D., 1903, the 

witness having been previously sworn as hereinbefore stated. 


Examiner in Cha'acery. 
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223 Thomas H. Melton. 

Direct examination. j 

By Mr. Warren: 

Q. State your name, please? A. Thomas II. Melton. 

Q. What is your business? A. I am a carpenter and builder. 
Q. Where do you reside? A. I reside at No. 19 T Street. 

Q. How long have you been engaged in the building business? 
A. About nine years. 

Q. In this City? A. Yes, sir. 

Q. Can you approximate the number of houses you have 

224 constructed? A. No, T couldn’t tell exactly, several hundred, 
Mr. Warren. 

Q. Mr. Melton, I hand you some specifications heretofore identi¬ 
fied by Mr. Fersinger and filed in this cause, and I also hand you 
some plans introduced in evidence and marked as “Complainants’ 
Exhibit No. 3,” did you have occasion to examine some houses 
latelv constructed bv Coleman & Coon for Mr. Redfern at the 

Is 

corner of Whitney and Sherman Avenues? A. Yes, sir. 

Q. Did you have the plans and specifications I have just handed 
you before you at that time? A. Yes, sir. 

Q. When did you make this examination I have just referred to? 
A. One day last week, Tuesday of Wednesday. 

Q. Did you make a complete and thorogh examination of the 
houses at that time? A Yes, sir, I went in every house. 

Q. What was the result of your examination in respect to the 
plans and specifications which you had as to the completion of the 
houses? A. I found everything completed in the houses with 
the exception of two or three of the houses the gas fixtures were not 
in; I think it was two or three. 

Q. Did you find the other work done according to the plans and 
specifications? A. I found everything else done according to plans 
and specifications, and I also found on the cellar plan a 

225 chimney in the house not on the plans. 

Q. You found everything done as shown in the plans? 
A. Yes, sir. 

Q.. Taking the work as a whole would you consider it a first class 
workman like job? A. I consider it a good job, it is what I would 
call a good job; in one or two instances the paint was a little be¬ 
smeared on the doors; it looked like glue which I supposed had 
gotten on there when the papering was done. 
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Cross-examination. 

By Mr. Johnson: 

X Q. Was that the first time you had been to see the houses? A. 
Yes, sir. 

X Q,. You don’t know, then, what was the condition of the houses 
when Coleman & Coon left them? A. No, I could not tell you that. 

THOMAS H. MELTON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 
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Casper F. Geier. 


Direct examination. 

By Mr. Warren: 

Q. State your name in full, please? A. Casper F. Geier. 

Q. What is your business? A. I am a stone cutter. 

Q. How long have you been engaged in the business of stone cut¬ 
ting? A. About ten years. 

Q. Did you or not do some stone work for Coleman & Coon? A. 
Yes, sir. 

Q. On these particular houses at the corner of Whitney and 
Sherman Avenues, known as the Redfern houses? —. -. 

Q. When did you do this work? A. I finished my work on the 
houses pretty near a year ago. 

Q. I wish you would look at the plans and specifications and sec 
whether or not the stone work was done in accordance with the plans 
and specifications? A. It was. 

Q. Did you get a certificate from the architect? A. I didn’t get 
a certificate, I got his approval though. 

Q. Can you tell about the time you got the approval of the archi¬ 
tect ns to this work? A. I think it was about a week after I fin¬ 
ished it. 

227 Q. About when was that, can you approximate the month? 
A. I should judge it was about December. 

Q. Last year? A. Yes, sir. 

Q. Will you state whether or not the -cold weather injured the 
work in any way? A. The cold weather did hurt it once and we 
fixed it up to the satisfaction of the architect. 

Q. That was after he approved it? A. Yes, sir. 

Q. About what time? A. It was about three weeks after that, 

I think. 

Q. What was the damage to the work? A. Some of the pointing 
dropped out. 

Cross-examination. 

By Mr. Johnson: 

X Q,. Why didn’t you get the certificate of the architect? A. . 
Because I didn’t require it; Mr. Haller came down with me at the 
time of the trial and we didn’t need it. 
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X Q. At the time of what? A. At the time of the trial we had 
about the work. 

X Q. Did you finish it to the satisfaction of Coleman & Coon ? A. 
Yes, sir. 

228 X Q. And you had to sue them? A. Yes, sir. 

X Q. Didn’t they contend in defense of that suit that t be 
work had not been properly finished? A. There was some argu¬ 
ment about extra work. 

X Q. What was their defense to that suit? A. They eon leu-led 
that 1 didn’t put in the stone according to the plans. 

X Q. Didn’t they contend the work was not done according to 
the plans and specifications, your work? A. It was finished lad 
they contended it was not pointed up. 

X Q. Didn’t they contend that the stone work had not been put 
in according to the plans and specifications? A. As regards the 
extra work, yes. 

X Q. And that was their only defense to the suit? A. Except 
about the pointing up. 

X Q. Then you didn’t finish your work to the satisfaction of Cole¬ 
man & Coon? A. I did at that time, but they contended the extra 
work was not properly done. 

X Q. Did you have a contract with Coleman and Coon for this 
work? A. Yes, sir. 

X Q. Was it in writing? A. Yes, sir. 

X Q. Have you that contract with you? A. No, sir. 

220 X Q. What became of it? A. I can’t tell you that. 

X Q.. Was the work you sued for outside of the contract? 
A. Yes, sir. 

X Q. Was it called for by the specifications? A. Yes, sir. 

X Q. They contended you didn’t do it according to the specifica¬ 
tions? A. That is what they contended. 

X Q. Had you done this extra work to the satisfaction of the archi¬ 
tect? A. Yes, sir. 

X Q. When did you begin this work? A. I really could not tell; 
it was about June or July. 

X Q. You did all of the stone work on these buildings? A. Yes, 
sir. 

X Q. Did your contract limit the time in which the work was to 
be completed? A. No, sii*. 

X Q. You say you began the work in July? A. Some where 
along there. 

X Q. When did you finish it? A. It was finished about Novem¬ 
ber or December, I could not say positively without referring to my 
books. 

X Q. Isn’t, it a fact that you didn’t finish it until sometime 
230 after the frost set in? A. It was all finished before that ex¬ 
cept the pointing up, sometimes we let that go for a month 

or two. 

X 0. When did you do that? A. About November or December. 

X Q. You say you finished the work in November? A. Outside 
of the pointing up, the stone work was finished in November. 
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X Q. When was the pointing up done? A. Probably a few weeks 
later. 

X Q. Sometime in January? A. No, it was done before Jan¬ 
uary. 

X Q. Are you positive about that? A. Yes, sir. 

X Q. During what month did you do the last work on the houses? 
A. Between November and December, I could not tell which. 

X Q. You have said this extra work for which suit was brought 
against Coleman & Coon was not done according to requirements of 
the specifications, did you ever modify it so as to suit them? A. I 
' will have to explain: It was on account of the area steps; I claimed 
I was not compelled to put it in and they claimed I was, and I put 
them in and I did not get anything extra for putting them in. 

X Q. So that was the only dispute introspect to the extra work? 
A. Yes, sir. 

231 X Q. That was the only dispute in respect to your claim? 
A. Yes, sir. 

X Q. You won your case? A. Yes, sir. 

X Q. If the specifications required these stone steps to be put in 
and you were to do the stone work according to the plans and speci¬ 
fications and the putting of them in was extra work for which you 
brought suit how does it happen that, you won your case? A. That 
was a balance due me when we settled up. 

X Q. Then your suit was not for the price of the extra work alone? 
A. For the balance due on the contract. 

X Q. And not for extra work? A. The reason I brought suit wo 
could never come to any conclusion as to how we stood. 

X Q. What did you contend was due you at the time you brought 
the suit? A. I cannot tell now. 

X Q. The amount you contended was due under your contract? 
A. No, the extra work. 

Mr. Warren: I object to this line of examination a? irrelevant 
and immaterial, as the issue is not whether the contract price was 
paid under the contract but whether the stone work was done accord¬ 
ing to the plans and specifications. 

232 Mr. Johnson : I wish to suggest what is perfectly apparent 
and I am sure wo will be able to show by this witness that this 

extra work was not performed to the satisfaction of Coleman and 
Coon and was not consistent with the specifications. 

X Q. Did you sue for the balance due on your written contract or 
for the extra work? A. We sued on both together. 

X Q. Did the court allow your claim for extra work? A. It al¬ 
lowed part of it. 

X Q. Then you didn’t win your suit entirely? A. No, sir. 

X Q. It was rather a compromise judgment? A. Yes, sir. 

X Q. Was there any other extra work for which you sued besides 
these area steps? A. About the ashler. 

X Q. What was the other extra work? A. I claimed put in more 
stone than our contract called for. 

X Q. Did the court allow that? A. No, sir. 
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X Q. Did the court allow any contention in respect to your claim 
for extra work? A. The court allowed part of my claim for extra 
work; Mr. Coleman claimed that after I had gone there to do the 
pointing rip he put men there to point up where some of the mortar 
had fallen out, but the court didn’t allow that claim because Cole¬ 
man and Coon did not put in a bill for that. 

233 Mr. Warren: 

Q. The court didn’t allow that? A. No, sir. 


Mr. Johnson: 

X Q. Then you claimed extra for pointing up? A. That was the 
counter claim Coleman had against me. 

X Q. Was there any claim for extra work before the Justice of 
the Peace that the court did allow? A. I could not say that there 
was; there was $35 that I got from Coleman and Coon; that was the 
judgment. 

X Q. Was that for the balance due under the original contract or 
for extras? A. That was the balance due me. 

X Q. Then vour prior statement that the court allowed part of 
your claim for extras is not correct? A. They had a counter claim 
against me for pointing up, the court didn’t allow their claim. 

X Q. The court disallowed their claim for extras and allowed your 
claim under the contract? A. Yes, sir. 

X Q. Was that, all he allowed? A. That was all, I think. 

Z, Q. Then your prior statement, as I have suggested, to the effect 
that the court allowed part, and disallowed part of your claim for 
extras is incorrect? A. You know these figures—I could not tell ex¬ 
actly; it has been some time since I signed the contract and I 
234 do not remember about it and what the court allowed me. 

X Q. Is the summing up I made in my last question cor¬ 
rect, or incorrect? A. I would not like to answer. 

X Q. You have testified that Coleman and Coon contended that 
this extra work was not done according to the plans and specifi¬ 
cations, is that correct? A. Yes, regarding the pointing up, which 
was afterwards finished according to Mr. Haller’s approval. 

X Q. Your assertion, then, to the effect that .Coleman and Coon 
contended that your extra work should not be allowed because not 
done according to the plans and specifications and while it was not 
called for in your contract was required by the plans and specifica¬ 
tions and should have been considered in the original contract and 
not extra work, is incorrect? A. Yes, sir. 

CASPER F. GEIER. 


Subscribed to before me this 11th day of February, 1904, the wit¬ 
ness having been sworn heretofore as already stated/ 

C. ELTON JAMES, 
Examiner in Chancery. 
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235 (Mr. Coon recalled). 

Direct examination. 

By Mr. Warren : 

Q. Mr. Coon I hand you the specifications which have already 
been identified by Mr. Fersinger and Mr. Melton who have testified 
in this case, will you look at them and state whether or not they are 
the specifications given to you by Mr. Haller, the architect, as a guide 
for the construction of these houses in dispute? (Handing paper to 
witness.) A. Yes, sir. 

Q. They are? A. Yes, sir. 

Q. Are those the ones that you signed? A. No, sir. 

Q. Will you state why those specifications were given you instead 
of the ones that you signed? A. These were given us to go by until 
they could get copies of the ones I signed made. 

Q. Who gave them to you? A. Mr. Haller. 

Q. Who told you they wanted to make copies? A. Mr. Haller. 

Q. Where were the ones that you signed at that time? A. They 
were supposed to bo at Mr. Redfern’s or Mr. Gorman’s office. 

Q. When were those specifications given you, the ones you 

236 have in your hand? A. Two or three weeks after the work 
was started. 

Q. Did you look at them then ? A. Yes, sir. 

Q. Are there any changes in these from the ones you signed? A. 
Yes, sir. 

Q. State what they were? A. They are changed in the gas fix¬ 
tures and papering. 

Q. Anything else? A. Gas fixtures, papering and gas service. 

Q. How about the mantels? A. The mantels are the same as in 
the ones we signed. 

Q. Mr. Coon, I notice in looking at page 14 it is of different paper 
from the other, was that kind of paper used in specifications that you 
signed—the original? A. No, sir. 

Q. That seems to have been put in there? A. Yes, sir. 

Q. Wherein does that differ from the page in the specifications 
that you signed? A. In the specifications that we signed the mantels 
were scratched and written in with pen; $100 per house was to be 
allowed for the mantels and this was written in. 

Q. This, then, was not actually changed with the exception of the 
substitution of a page? A. No. sir. 

237 Q. On page 17 of the specifications, I notice a difference 
sheet of paper in that from the others, was that sheet in the 

specifications that you signed? A. No, sir. 

A. In the case of the ones we signed they provided gas service 
at $30 per house was to be allowed for gas fixtures to be furnished by 
the owner was written in with pen in place of what was scratched. 

Q. What do you mean by scratched? A. Pen run through it. 

Q. You did furnish the gas fixtures? A. No, sir. 

Q. Was the owner to do that? A. Yes, sir. 

Q. That sheet is a substitution ? A. Yes, sir. 
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Q. On page 19, what have you got to say about that? A. That is 
the papering. 

Q. Is that like the ones you signed? A. The clause .about the 
papering in the ones wc signed was scratched. 

Q. What do you mean by that? A. I mean the pen was run 
through it. 

Q. That means you were not to do it? A. Yes, six*. 

Q. With this substitution these specifications are like the ones 
you sighed? A. Yes, sir. 

238 Mr. Warren : Wc offer them in evidence as the specifica¬ 
tions given to Coleman and Coon by which they were to be 

guided until the ones that you had signed were produced, and ask 
that thev be marked for identification as “Complainants’ Exhibit 
No. 6”. “ 

Q. Mr. Coon, during the progress of the work on these houses 
were you out to the buildings all the time? A. Yes, every day. 

Q. Who had active charge of the actual work on the houses? A. 
1 did - 

Q. Did you see Mr. Gorman out there any time? A. Yes, sir. 

Q. How often? A. Quite often; I could not say just how often, 
almost every day. 

Q. What was the object of his visits? A. He came out there to 
see how the work was progressing. 

Q. Did he have anvthing to do with the direction of the work? 
A. He did. 

Q. State as far as yon can recoiled just what he had to say and 
do about the buildings? A. He would come out to the buildings 
and say what he would like us to do and how he would like it done; 
I cannot recall just what he said. 

239 Q. State whether or not he ever said lie had any interest 
in the matter? A. No, he never stated that he had. 

Q. Did you ever sec Mr. Rcdfcrn out there? A. Probably once or 
twice. 

Q. What did he have to say or do? A. lie had very little to say. 

Q. Did he go in the houses? A. I don’t think T ever saw him 
in the houses. 

Q. Did Mr. Gorman go in the houses? A. Yes, sir. 

Q. Every time he went out there? A. I could not say that. 

Q. You have testified concerning considerable delays caused by 
Mr. Redfern, did you make demand for any extension of time for 
these delays? A. I did to the architect. 

Q. What did he say? A. The architect said he would allow for 
those delays; first, I called his attention to the one between the time 
the contract was dated and the time it was signed and he said he 
would allow for that. 

Q. Do you recall the next one? A. The next was on the founda¬ 
tions, I believe, when we had to increase the foundations for the 
footings and put in additional brick walls that the regulations called 
for and not in our contract; we asked for additional time for these 
items. 
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Q. Do you recall whether you made any demand for additional 
time for delays caused by moving the little-house? A. I did. 

240 Q. You say you made several visits to the title company 
and the District Building to find out whether or not that 

house could be moved, did any one accompany you on those visits? 
A. Mr. Gorman. 

Q. What part did he take? A. He took a very active part. 

Q. State something he did. A. He was the spokesman when 
we went into the Title Insurance Company and asked them whether 
they did not make a statement of this house being on the lot in their 
examination, and they told him they had nothing to do with it. 
From there we went over to the Recorder’s Office and there I don’t 
know who he held conversation with, but he was the leader of the 
conversation. 

Q. Do you recall how many delays you were entitled to; could 
you figure it up from any data that you have and tell me how many 
days delay you should have? A. I think I had some data as to 
the time we should be allowed; it was quite a number of days. 

Q. Will you get it and bring it here? A. Yes, sir. Then we 
had another delay in reference to the sewer question. 

Q. How long have you been building in this City? A. Seven¬ 
teen years. 

Q. Can you state whether or not these houses were completed 
according to the plans and specifications and according to 

241 your agreement? A. They were. 

Cross-examination. 

By Mr. Johnson: 

X Q. You say, Mr. Coon, that. Mr. Redfern came out to these 
buildings but seldom and that when he came out he very seldom 
went in the buildings? A. I said he very seldom came out'there. 

X Q. You have testified he very seldom came out there? A. Yes, 
sir. 

X Q. He had employed contractors to construct the buildings for 
him? A. Yes, sir. 

X Q. And they were supposed to be reputable persons? A. Yes, 
sir. 

X Q. You know, as a matter of fact, that- Mr. Redfern was not 
and made no pretensions to be a builder, did you not? A. I didn’t 
suppose he was a builder. 

X Q. You knew, as matter of fact, that he wasn’t? A. I couldn’t 
say that: I had not known him long enough for that. 

X Q. You knew he was not at the time you know him? A. No, 
sir. 

X Q. You didn’t expect, Mr. Coon; that when Mr. Redfern came 
out to these buildings, he being neither a builder nor a mechanic, 
and your firm being both builders and expert mechanics, 

242 that he would assume to give instructions and directions as 
to how the work should be done about which he professed to 

know nothing and about which you professed to know everything? 
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Mr. Warren: We object to the question as calling for the expeo- 
tations of the witness and because it is based upon things which have 
not been testified to. 

Mr. Johnson: I certainly expect Mr. Coon, if he saw anything 
objectionable to say so. 

X Q. Did you expect Mr. Redfern, not being a builder, could de¬ 
termine on the occasion of these visits, whether the work, in its em¬ 
bryonic state, was objectionable or not? A. ‘No, I did not. 

X Q. Then you were not surprised at the fact that Mr. Redfern 
did not criticise your work or undertake to assume authority when 
he was out there? A. No, I was not surprised at his not criticising 
the work, but surprised at his not coming out oftener. 

X Q. What good would it have done him to conic out there, he not 
being able to determine the merits of the work when he did come? 
A. I could not say that it would have done him any good. 

X Q. Why should you be surprised, then, at his not coming out 
there oftener? A. Because I would think a man would take consid¬ 
erable interest in work being done. 

X Q. You knew Mr. Redfern was engaged in other 
243 affairs? A. Yes, sir. 

X Q. And you knew that Mr. Gorman was a man who had 
had considerable experience in building operations and was familiar 
with the proper material to go in the different buildings and how it 
should be put in? A. I did not. 

X Q. You further knew that Mr. Gorman had sold this ground to 

Mr. Redfern, did vou not? A. I did not. 

# 

X Q. And you fuilbor knew that Mr. Gorman had taken a second 
trust on these houses, after the building loan trust, for the payment 
of the balance due him of the purchase money for the ground? 
A. No, sir, we didn’t find out until the houses —partially completed 
that there was such a thing as a second trust. 

X Q. Now, knowing those three facts it is very expectable why Mr. 
Gorman should go there and sec how the work was progressing? 
A. I didn’t know- 


Mr. Warren : We object to the entire line of examination because 
it is merely an argument on the part of Mr. Johnson, as well as call¬ 
ing for the expeeatations and surmises of the witness. 

X Q. Can you answer that question? A. I did not know that Mr. 
Gorman was interested to that extent until the houses were practi¬ 
cally completed at the time he made these visits I did not 
244 know what his object was. 

X Q. If you knew at the time that Mr. Gorman was inter¬ 
ested in building matters, an expert on the subject, and if you knew 
at the time also that Mr. Gorman sold this ground to Mr. Redfern 
and had taken for part of the purchase price a second trust back of 
the building loan, it would be easy to see why lie took such an interest 
in the proper construction of the buildings? A. Yes, it would, had 
I known that. 

X Q. Mr. Coon, did you ever make any written application to the 
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architect for an allowance of time concerning these delays you speak 
of? A. No, sir. 

X Q. They were only verbal applications. A. Yes, sir. 

X Q. He verbally agreed to allow it? A. Yes, sir, in each case. 

X Q,. How many times did you make these applications? A. Each 
time we were delayed. 

X Q. How many times was that? A. I don’t know, I would have 
to go over the times. The first time was when the contract was 
signed; then on the foundations, again when the house was on the 
lot and when we had the trouble about the sewer. 

X Q. And each time lie just verbally and off hand agreed to mod¬ 
ify your contract? A. He agreed to allow us time. 

X Q. Did he specify the number of days he would allow? A. No, 
sir. 

245 X Q. IIow could you get at ths. number of days he would 
allow? A. I kept a record of it as lA how many days we were 

delayed. 

X Q. If he didn’t specify the number of days h« would allow how 
can you testify as to that? A. I don’t know how many days he al¬ 
lowed. 

X Q. Am I to understand that when you made application to the 
architect to allow you time, and he said that he would, tliav you un¬ 
dertook to allow yourself as many days as you wished. A. No, sir, 
I did not. 

X Q. Who determined the number of days you should be a! 
lowed, you or the architect? A. I kept a record of the number of 
days we were delayed. 

Q. IIow many days did the architect allow you? A. He didn’t 
specify the number of days, I notified him at the time, and whether 
he kept a record of it I cannot say. 

X Q. As I understand it, your conversation with the architect was 
that you would be allowed for delays, but no time was specified? 
A. I would notify him at the time that I would expect allowance for 
the delay and ho would say we would be allowed for the time de¬ 
layed. 

X Q. Did you make your application before or after the delay 
occurred? A. At the time the delay occurred, so it was 

246 a very easy matter for him to keep a record of it. 

X Q. So that at the time this delay.occurred on account of 
the frame house on the lot you told him of the delay, and that you 
expected allowance for it? A. Yes, sir. 

X Q. And had you not gotten to work for six months after the 
delays occurred you would have claimed allowances for them? 
A. Yes, sir. 

Re-direct examination. 

By Mr. Warren: 

Q. The allowances you claimed or asked for were such allowances 
as the delays would demand? A. Yes, sir. 

Q. These delays were on account of Mr. Redfern? A. Yes sir. 
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Re-cross examination. 

By Mr. Johnson: 

X Q. The contract was signed in Mr. Haller’s office? A. I think 
it was. 

X Q. Are you sure? A. I could not say positively. 

X Q. If it was not signed in Mr. Haller’s office where was it 
247 signed? A. In Mr. Redfcrn’s office. 

X Q. Do you recall who was present at the time the 
contract was signed? A. I don’t recall—Mr. Haller, Mr. Redfern, 
Mr. Gorman and myself, I could not say positively whether Mr. Hal¬ 
ler’s—Mr. Haller has a young man working in his office, he was 
in the work room. 

X Q. You are certain though that the persons who appear to 
have witnessed the contract on its face were there when it was signed? 

A ’ Y&>> SU ’ WILLIAM R. COON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Signed this Dec. 13" 1904. 

Subscribed to before me this — day of- 1904, witness having 

been sworn heretofore as stated. 


Examiner in Chancery. 
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Charles A. Langley. 


Direct examinationi 
By Mr. Warren : 

Q. Mr. Langley, state your'name, residence and place of business? 
A. Charles A. Langley, # 310—12th Street, contractor and builder. 

Q. How long have you been contracting and building in this City? 
A. Since the Spring of 137-9. 

Q. Can you approximate the number of houses and offices you 
have constructed in that time? A. Several hundred. 

Q. Did you have occasion to examine the houses on the corner of 
Whitney and Sherman Avenue- which Coleman & Coon built for Mr. 
Redfern? A. I was called in there last spring or early in the sum¬ 
mer. 

Q. Did you have the plans and specifications with you? A. Yes, 
sir. 

Q. Will you look at the plans and specifications and say whether 
or not they are the ones you had with you at that time? (handing 
witness two papers). A. 3 was going to say—I don’t recognize these 
as the plans of the houses; I don’t know whether I had plans or blue 
prints at the time I examined the houses. 

249 Q. Can you approximate the time you went out there to see 

the houses? A. I was thinking- 

Q. Look at (his affidavit and see whether it will refresh your 
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memory? A. This seems to be—this seems to be the 17th day of 
March, I said in the Spring sometime. 

Q. It was sometime in March? A. Yes, sir. 

Q. 1903? A. Yes, sir. 

Q. Did you make a thorough examination of the houses? A. I 
went through each and every house with Mr. Coleman. 

Q. What was the result of your examination as to the com¬ 
pletion of the houses according to the plans and specifications? 
A. The houses were completed in every detail except as stated in my 
affidavit. Of course, I don’t carry in my mind all those things; there 
was some electric work there was some question about, which was not 
quite completed on account, of the fixtures not being in place. 

Q. Do you recall how many fixtures were not in place—^in how 
many houses? A. I don’t recall exactly about that, the affidavit 
would refresh my recollection—(witness examines affidavit)—the 
four west houses this affidavit states. 

250 Q. Was this affidavit made the same day you examined 
the houses, the 17th day of March, 1903? A. I think it was 
made the next, day. 

Q. Were they or not, completed in all other respects except as just 
stated? A. To the best of my recollection. 

Q. What was the character of the work and material you found in 
these houses? A. I considered it good workmanship, better work¬ 
manship than is found in many houses of that class and location. 

Q,. You as a builder then, with the plans and specifications before 
you, considered them done according to the plans 'and“ specifications. 
A. I did. 


Cross-examination. ' ' ■ 

By Mr. Johnson: 

X Q. You were out there the same day you made the affidavit? 
A. I think I made the affidavit the day after I was there. 

X Q. Then you arc mistaken in saying the affidavit was made on 
the 17th day of March? A. I say the affidavit was made on the 17th 
day of March. 

X Q. The affidavit states you went out there on the 17th day of 
March. A. It may be that I came in from there and made 
251 it the same day. 

X Q. Have you any independent recollection to what you 
have just testified other than that set out in the affidavit? A. My 
recollection of the houses is as I have stated, that they were well 
built. 

X Q. Do you recall, in your mind, having gone out there? A. 0, 
yes. 

X Q. Who did you go with? A. Mr. Coleman; I think Mr. Coon 
was there. 

X Q. Do you mean to tell me that you desecrated St. Patrick's 
day by making an examination of these houses? A. I don’t think 
I kept St. Patrick’s day; I live out in that section and I made arrange¬ 
ments with Mr. Coleman to meet him there. 
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X Q. You remember that was St. Patrick’s day? A. Yes, sif. 
X Q. Do you recall whether it waS that day or the day after that 
you made the affidavit? A. No, I don’t recall; I know the affidavit 
was made on the same day or the day after I examined the houses. 

X Q. Is there any question in your mind about when the affidavit 
was made? A. I would not have told you except with the aid of that 
affidavit. 

X Q. When you went out there did you go through every 

252 house separately? A. We went through each and every 
house; I think Mr. Haller occupied one of the houses. We 

visited all of the houses except possibly Mr. Haller lived in one. 

X Q. Which house did you live in? A. The east one. 

X Q. The extreme east house? A. Yes, sir. 

X Q. You went in every other one? A. We made it a point to 
go in each and every house. 

X Q. Was any other of the houses occupied. A. No, sir. 

X Q. Did you go from basement to cellar of these houses? A. Yes, 
sir. 

X Q. Did you go out on the roof? A. No, sir. 

X Q. Then as far as your knowledge goes you don’t know whether 
the tin was on the roofs? A. I presume the tin was on. 

X Q. Isn’t it a fact that you took a great many other things 
for granted, isn’t that so? A. No, I don’t think so. 

X Q. Did you take the specifications and examine to see what 
they called for and then go over each house and see whether they 
had been completed according to the specifications? A. Yes, 

253 I examined the specifications and then went over all the 
houses. 

X Q. You familiarized yourself with the specifications and plans 
before you went into the houses? A. Yes, sir. 

X Q. Will you swear that the stone work was all pointed up 
when you went through the houses? A. I think it was; that is 
my recollection. 

X Q. I ask you if you will swear to that? A. Yes, sir. 

X Q. You recall seeing the stonework and say it was all pointed 
up? A. Yes, sir. 

X Q. Were the back yards graded as the specifications required?' 
A. (Witness hesitates). 

X Q. Do you recall whether or not the back yards were graded 
as required bv the specifications? A. Since the question has arisen 
my recollection is the yards in the back were considerably below 
grade and they claimed they were not required to grade them. 

X Q. Do you know whether or not the back yards were graded 
as required by the plans? A. My recollection is that they had been 
graded according to the requirements. 

X Q. Do you remember having examined the specifications to see 
what was required in the grading of the back yards. A. To 

254 the best of my recollection I did; we took up the specifications 
as we went through and examined all those things and I 

stated in that affidavit the houses had been completed according 
to the plans and specifications. . 
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X Q. What kind of heating apparatus was in the houses? A. I 
don’t know the make, but it was steam heating apparatus. 

X Q. Did you test the heating apparatus to see whether it worked 
all right? A. I did not. 

X Q. You would not have sworn in the affidavit that the steam 
heating was all right if it would not work satisfactory? A. No, it 
was completed so far as the heating goes. 

X Q. Did you test the plumbing to see whether that was correct? 
A. I did not; the water was cut off on most of the houses; the water 
was on in the cellars and as far as I could see it was all right. 

X Q. Isn’t it a fact that it is impossible to sec whether the plumb¬ 
ing is properly done? A. Apparently it was properly done. 

X Q. About ninety per cent., of the plumbing in a house is out 
of sight to an observer, is it not? A. No, I could not say that. 

X Q. A great deal of it is? A. Yes, sir; we have a plumbing in¬ 
spector’s office whose duty it is to pass on the plumbing and 

255 I have no doubt the oflice passed on this plumbing. 

X Q. And they had passed on it satisfactorily? A. Cer¬ 
tainly. 

X Q. And hasn’t this fact influenced you in saying the plumb¬ 
ing was all right rather than any personal knowledge you have of 
the plumbing? A. I think I have a right to presume that the 
plumbing inspector’s office has passed on all concealed work, and 
the other portion of the work that can be seen is done in accordance 
with the plans and specifications. 

X Q. Then I am correct in assuming that your statement in 
the affiidavit and your testimony that the work was done in accord¬ 
ance with the plans and specifications is based largely on inference 
and conjecture? A. I don’t think I can answer the question in 
that way; in every house that is completed there is a certain portion 
of the work on the house that is concealed; that concealed work 
cannot be so concealed until the plumbing inspector’s office has 
passed on it, and with our plumbing inspector’s method I think 
I have a right to presume that the concealed work is all right. 

X Q. Why didn’t you assume that the other work was all right, 
and make no examination? A. The other work was there to show 
for itself; the kind of material called for, and we went through 
to see whether the work was carried out according to the plans and 
specifications, whether the finish and workmanship were proper. 

X Q. The fact that Coleman and 'Coon had passed on 

256 the other work on the houses did not indicate to you with 
the same conclusiveness, as the plumbing work that was 

covered up, that the other work was satisfactory. A. I said I pre¬ 
sumed that the concealed work was all right from the fact that 
the plumbing inspector’s office had to pass on it. 

X Q. Were there cess pools in the back yards. A. I cannot just 
recall to memory now. 

Mr. Warren: We object to the question as unreasonable. 

Mr. Johnson: I based that question upon the assumption that 
if the witness had inspected the buildings with the minuteness 
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which he says he has that he should be familiar with such things 
as cess pools. 

Mr. Warren: I think Mr. Johnson’s proposition entirely unrea¬ 
sonable as there is no man living that can examine buildings and 
instantly state every little detail about those buildings, but it is 
possible having the specifications before him to take up each item 
as he sees them and state whether or not they are done according 
to the plans and specifications, and I object to Mr. Johnson asking 
the question whether there are cess pools in the back yards with¬ 
out first pointing out whether cess pools were called for. 

X Q. Are these cess pools in the back yards? A. I cannot posi¬ 
tively answer that. (Witness examines specifications.) 

Mr. Johnson : I ask this question for the purpose of test- 

257 ing the memory of this witness and I object to him refresh¬ 
ing his memory by looking at the specifications. 

A. I cannot answer, then, without looking at the specifications; 
I would not attempt to say positively whether I examined them or 
not. It is a very frequent occurrence that cess pools are not in¬ 
cluded in the specifications and the building regulations require 
them, but I do not know whether specified or not in this case. 

X Q. The question is not whether cess pools were called for in 
the specifications but whether as a fact they were in the yards? 
A. I don’t remember now. 

X Q. Do you know whether there was any in the areas? A.. Yes, 
sir. 

X Q. How can you remember they were in the areas but not in 
the yards? A. We went down in the basements and out in the 
areas but did not go back in the yards. 

X Q. Then you can’t say that the fence of No. 1012 in that 
row was not put up? A. I can’t say it wasn’t; my recollection is it 
was up. 

X Q. You won’t swear it was up? A. My recollection is all the 
fences were up. 

X Q. Can you swear the west fence of #1012 was up? A. I 
can’t tell you now; my recollection is all the fences were up. 

X Q. What kind of walks were in the back yards? A. That I 
cannot tell you now. 

258 X Q,. It is a fact, is it not, that you recall very vaguely 
and indistinctly what the specifications called for and what 

was done? A. I did not tax my mind with it; I only say I went 
through the houses carefully and the result of that inspection was 
what I have sworn to there in that affidavit. 

X Q. Do you recall whether or not the — in front of the houses 
had broken out at the time you were there? A. I think Mr. Cole¬ 
man said some objection had been raised to some parts of the job. 

X Q. Do you recall what the condition was? A. No, I do not 
recall what it was; Mr. Coleman said something about that; I think 
he had a list from the architect of some things to be done. 

X Q. Am I to understand that the substance of your testimony 
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is that you made an investigation of these houses about the time you 
fix by looking at this affidavit which you say was made on that day 
or the day after, and that you recall only the making of this affidavit, 
and that you recall nothing further about it? A. I do not pretend 
to be able to carry in my mind all of the details of our investigation 
that day. 

Redirect examination. 

By Mr. Warren: 

Q,. You have a distinct recollection that you examined the houses 
with the plans and specifications before you? A. Yes, sir. 

259 Q. You know now without any aid to your memory that 
you found the houses constructed in accordance with the 

plans and specifications? 

Mr. Johnson: I object to the question as leading and improper. 

Q. Did you or not have the plans and specifications when you ex¬ 
amined the houses? A. We did. 

Q,. Can you state from memory, independent from any aid or 
assistance you have had from the affidavit, whether or not you 
found the houses completed in accordance with the plans and specifi¬ 
cations which you then had before you? A. That is my recollec¬ 
tion—that was the condition of the houses. 

Recross examination. 

By Mr. Johnson: 

X Q. Mr. Langley, it seems that according to the testimony of 
some of the other witnesses produced on behalf of the complainants 
that there are two sets of specifications in this ease, can you state 
which one you had before you when you made this investigation? 
A. I have seen but one set. 

X Q. Would you recognize that set if you saw it again? A. I 
don’t know that I could positively swear that it was the same 

260 X Q. As a matter of fact you cannot say which set you had 
as you do not recall what they called for at this time? —. 


X Q, Where did you get those specifications that you had? A. 
I got them from Mr. Coleman. 

X Q. As matter of fact you don’t know of your own knowledge 
that these specifications are the specifications upon which the build¬ 
ings were constructed? A. I understood so from Mr. Coleman. 

X Q. You don’t know of your own knowledge? A. That was 
the only method I had of knowing. 

Re-redirect examination. 

By Mr. Warren: 

Q. Look at this paper and tell me what it is? A. It is the affi¬ 
davit made by me on the 17th day of March, 1903. 

Q. With respect to the examination of these houses? A. Yes, 
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Q. Is that your signature? A. Yes, sir. 

Mr. Warren: Wc offer this affidavit in evidence and ask that it 
be marked for identification as “Complainants’ Exhibit No. 7.” 

Mr. Johnson: I object to the admission of this alleged affidavit 
in evidence, first for the reason that it can prove absolutely no issue 
involved in this case, and second that the ex parte affidavit of 

261 a witness could not under any circumstances be considered 
competent to prove anything that it contained; I further 

object to the paper as an affidavit for the reason it has not been 
properly proven to be one. 

Q. That is the affidavit you referred to as having — made the 
same day or the day after you examined all of these houses, is it not? 

A ’ ^ GS ’ &ir ’ CHARLES A. LANGLEY, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of-, 1904, the witness 

having been previously sworn as hereinbefore stated. 

Ex. in Chancery. 

Joseph M. Coleman, Recalled. 

Direct examination. 

By Mr. Warren: 

Q,. Mr. Coleman, these are the specifications that you gave Mr. 
Langley to make his examination of the houses? 

Mr. Johnson: I object to the question as leading. 

262 Q. Are these the specifications that you gave Mr. Langley 
to make his examination of the houses and which have been 

introduced in evidence and marked “Complainants’ Exhibit No. 6?” 
A. Yes, sir, these are the specifications. (Examining the specifica¬ 
tions introduced as Complainants’ Exhibit No. 6.) 

Q. Are those the plans that you gave him to make the examina- • 
tion of the houses bv (Handing witness plans introduced in evi¬ 
dence as “Complainants’ Exhibit No. 3”)? A. They are. 

Cross-examination. 

By Mr. Johnson r 

X Q,. How do you know these are the specifications you gave him? 
A. Because I had them in my possession up until the time I turned 
them over to the examiner. 

X Q. You say you had these plans in your possession from the 
time you showed them to Mr. Langley up until the time you turned 
them over to Mr. James? A. Yes, sir. 

X Q. When did you turn them over to him? A. The first time 
we had an examination of witnesses. 
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X Q. That was about a month ago? A. Whenever it was. Yes, 
I have had them in my possession since then. 

263 X Q. Have you had them in your possession since they 
were turned over to the examiner? A. Yes, sir. 

X Q. When—when testimony was taken in the office? A. Yes, 
sir. 

X Q. It has been testified that there are two pages in the specifi¬ 
cations not in the originals- 

Mr. Warren : We object to this as not proper cross-examination, 
the witness was simply recalled to identify the papers he gave Mr. 
Langley to make the examination of the houses by. If you want 
to make the witness your own witness you can examine him further. 

X Q. Were those pages changed before they went into the pos¬ 
session of the examiner? 

Mr. Warren: The question is objected — as it does not identify 
what papers are referred to. 

X Q. It has been testified that some of the pages were abstracted 
and others substituted in their stead and that the pages substituted 
were of different paper from the originals, were those substitutions 
made before the specifications were turned over by you to Mr. James? 
A. They were made—you have them just as I got them from Mr. 
Haller. 

X Q,. How do you know they are just as you got them from'Mr. 
Haller? A. Because they had been in my possession up until that 
time. 

X Q. Were those pages substituted before you turned the 

264 specifications over to Mr. James? A. The specifications are 
exactly as I received them from Mr. Haller. 

X Q. Have you examined them page by page to-day? A. Yes, 
sir. 

X Q. You are familiar with their contents? A. Yes, sir. 

X Q. Could you testify to what their contents are? A. Portion of 
them; I don’t remember everything in them. 

X Q. You don’t think they might have been changed after you 
got them from Mr. Haller? A. I don’t think they could be. 

X Q. It is possible? A. Yes, sir, almost anything is possible. 

JOSEPH M. COLEMAN, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of -, 1904 the witness 

having been previously sworn as stated hereinbefore. 

Ex. in Chancery. 





118 

265 


EVALYN S. FRANCE, ETC., VS. 

Herman E. Burgess. 



Direct examination. 

By Mr. Warren : 

Q. Will you please state your full name and occupation? A. Her¬ 
man E. Burgess, contractor and builder. 

Q,. How long have you been engaged in the building business? A. 
About ten years. 

Q. In this City? A. Yes, sir. 

Q. Have you had extensive experience in constructing houses? 
A. Yes, sir. 

Q. Can you approximate the number of houses you have built? A. 
No, I could not tell you that. 

Q. Do you build houses every year? A. Yes, sir. 

266 Q. About how many? A. From ten to twenty aggregating 
$1,000 or over. 

Q. Did you have occasion to look at the houses involved in this 
litigation, located at the corner of Whitney Ave. near Sherman 
Avenue? A. Yes, sir. 

Q. Did you have the plans and specifications of those houses with 
you? A. Yes, sir. 

Q. You say you made a visit to the houses and examined them? 
A. I did. 

Q. Will you state the result of your examination of those houses? 
A. Yes, sir. 

Q. How did you find them with respect to the plans and specifi¬ 
cations as to their completion? A. I found them all completed as 
far as I could see. 

Q. According to the plans and specifications? A. Yes, sir. 

Q. I wish you would look at the plans and specifications (handing 
the plans and specifications to the witness heretofore introduced in 
evidence), and see whether or not they are the ones you had before 
you at the time you made your examination? A. (Witness ex¬ 
amining papers.) Yes, sir, these are the plans. 

267 Q. Are those the specifications, too? A. Yes, sir, I think 
these are the specifications. 

Q. What class of work and material did you find in the houses? 
A. I found a good class of workmanship and the material the plans 
. and specifications called for. 

Q. How did the work and material you found compare with the 
work and material in that class of houses? 

Mr. Johnson: I object to the question as irrelevant. The ques¬ 
tion in this case is not whether the work and material in these houses 
is equal to or better than the average house, but whether the houses 
were completed according to the plans and specifications. 

A. I think they were a little better than the general run of houses 
of that class. 

Q. Can you say whether or not on the whole they fully came up to 
the plans and specifications? A. Yes, they fully came up to the 
plans and specifications. 
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Cross-examination. 

By Mr. Johnson : 

X Q. When did you examine these houses? A. About two months 
ago,. I judge. 

X Q. Had you seen the houses before that time? A. Only in 
passing by. 

268 X Q. You had no occasion to examine them before that 
time? A. No, sir. 

X Q. Two months ago would have been during the month of No¬ 
vember, last year, would it not? A. About that time. 

X Q. Who was with you ? A. Mr. Coleman. 

X Q. At whose request did you examine the houses? A. At Mr. 
Coleman’s request. 

X Q. Did you go through all of hem? A. I went through all of 
them with the exception of one which was occupied. 

X Q. Which one was that? A. I think it was the east house. 
X Q. Did you go through each of the other houses? A. Yes, sir. 
X Q. From cellar to roof? A. Yes, sir. 

X Q. Were you in the back yards? A. Yes, sir. 

Redirect examination. 

By Mr. Warren : 

Q. Did you notice whether all the gas fixtures were in? A. Some 
were in—some of the gas fixtures were in, I don’t believe they were 
all in. 

269 Recross-examination. 

By Mr. Johnson: 

X Q. Do you know whether or not the heating apparatus worked 
all right? A. No; there was no fire in the houses. 

X Q. You didn’t test them? A. No, sir. 

X Q. Then you are not positive the houses were heated properly? 
A. No, sir. 

X Q,. That is one feature of the specifications that you cannot 
testify positively was correct? A. No, I am not positive it would 
heat. 

X Q. Did you test the plumbing? A. No, sir, I did not test it. 
X Q. You don’t know, then, that the plumbing work was all 
right? A. I had no way of knowing; there was no water on. 

X Q. Then you are not positive about that feature of the speci¬ 
fications being complied with? A. No, I am not positive about that. 
X Q. Did you test the gas appliances? A. No, sir. 

X Q. Then you don’t know about that? A. I don’t know whether 
there was any gas turned on or not. 

X Q. What kind of glass was in the window in the house? 

270 A. Double thick glass, I think. 

X Q. How would you describe the glass? A. Simply as 
double thick glass; I just know it was ordinary glass, that was all. 
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Herman E. Burgess. 


Direct examination. 

By Mr. Warren: 

Q. Will you please state your full name and occupation? A. Her¬ 
man E. Burgess, contractor and builder. 

Q. How long have you been engaged in the building business? A. 
About ten years. 

Q. In this City? A. Yes, sir. 

Q. Have you had extensive experience in constructing houses? 
A. Yes, sir. 

Q. Can you approximate the number of houses you have built? A. 
No, I could not tell you that. 

Q. Do you build houses every year? A. Yes, sir. 

266 Q. About how many? A. From ten to twenty aggregating 
$1,000 or over. 

Q. Did you have occasion to look at the houses involved in this 
litigation, located at the corner of Whitney Ave. near Sherman 
Avenue? A. Yes, sir. 

Q. Did you have the plans and specifications of those houses with 
you? A. Yes, sir. 

Q. You say you made a visit to the houses and examined them? 
A. I did. 

Q. Will you state the result of your examination of those houses? 
A. Yes, sir. 

Q. IIow did you find them with respect to the plans and specifi¬ 
cations as to their completion? A. I found them all completed as 
far as I could see. 

Q. According to the plans and specifications? A. Yes, sir. 

Q. I wish you would look at the plans and specifications (handing 
the plans and specifications to the witness heretofore introduced in 
evidence), and see whether or not they are the ones you had before 
you at the time you made your examination? A. (Witness ex¬ 
amining papers.) Yes, sir, these are the plans. 

267 Q. Are those the specifications, too? A. Yes, sir, I think 
these are the specifications. 

Q. What class of work and material did you find in the houses? 
A. I found a good class of workmanship and the material the plans 
, and specifications called for. 

Q. How did the work and material you found compare with the 
work and material in that class of houses? 

Mr. Johnson : I object to the question as irrelevant. The ques¬ 
tion in this case is not whether the work and material in these houses 
is equal to or better than the average house, but whether the houses 
were completed according to the plans and specifications. 

A. I think they were a little better than the general run of houses 
of that class. 

Q. Can you say whether or not on the whole they fully came up to 
the plans and specifications? A. Yes, they fully came up to the 
plans and specifications. 
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Cross-examination. 

By Mr. Johnson: 

X Q. When did you examine these houses? A. About two months 
ago^ I judge. 

X Q. Had you seen the houses before that time? A. Only in 
passing by. 

268 X Q. You had no occasion to examine them before that 
time? A. No, sir. 

X Q. Two months ago would have been during the month of No¬ 
vember, last year, would it not? A. About that time. 

X Q. Who was with you? A. Mr. Coleman. 

X Q. At whose request did you examine the houses? A. At Mr. 
Coleman’s request. 

X Q. Did you go through all of hem? A. I went through all of 
them with the exception of one which was occupied. 

X Q. Which one was that? A. I think it was the east house. 
X Q. Did you go through each of the other houses? A. Yes, sir. 
X Q. From cellar to roof? A. Yes, sir. 

X Q. Were you in the back yards? A. Yes, sir. 

Redirect examination. 

By Mr. Warren : 

Q. Did you notice whether all the gas fixtures were in? A. Some 
were in—some of the gas fixtures were in, I don’t believe they were 
all in. 

269 Recross-examination. 

By Mr. Johnson: 

X Q,. Do you know whether or not the heating apparatus worked 
all right? A. No; there was no fire in the houses. 

X Q. You didn’t test them? A. No, sir. 

X Q. Then you are not positive the houses were heated properly? 
A. No, sir. 

X Q. That is one feature of the specifications that you cannot 
testify positively was correct? A. No, I am not positive it would 
heat. 

X Q. Did you test the plumbing? A, No, sir, I did not test it. 
X Q. You don’t know, then, that, the plumbing work was all. 
right? A. I had no way of knowing; there was no water on. 

X Q. Then you are not positive about that feature of the speci¬ 
fications being complied with? A. No, I am not positive about that. 
X Q. Did you test the gas appliances? A. No, sir. 

X Q. Then you don’t know about that? A. I don’t know whether 
there w T as any gas turned on or not. 

X Q. What kind of glass was in the window in the house? 

270 A. Double thick glass, I think. 

X Q. How would you describe the glass? A. Simply as 
double thick glass; I just know it was ordinary glass, that was all. 



120 EVALYN S. FRANCE, ETC., VS. 

X Q. Was it beveled glass? A. I think not, I am not certain about 
that. 

X Q. Are you positive about that? A. I am not certain about it. 

XQ. Double thick glass is not beveled glass? A. No, sir; in the 
front doors there was beveled glass. 

Re-redirect examination. 

By Mr. Warren : 

Q. In respect to the heating apparatus you found all the appli¬ 
ances the plans called for? A. Yes, sir. 

Q. Were they set up properly? A. Yes, sir. I don’t know whether 
they would heat or not, there was no fire in them. 

Q. As far as the plans and specifications were concerned, it was 
all there? A. Yes, sir. 

X Q. The same thing is true in regard to the plumbing? - A. Yes, 
sir. 

Q. And as to the gas appliances? A. Yes, sir. 

HERMAN E. BURGESS, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

271 Subscribed to before mo this — day of-, 1004, the wit¬ 

ness having been previously sworn as hereinbefore staled. 

- , 

Ex. in Chancery. 


In the Supreme Court of the District of Columbia. 
Equity. No. 23818. 

Joseph M. Coleman et al., Complainants, 

vs. 

Samuel E. Redfern et al., Defendants. 

* * * * * ^ 

272 Abney L. Lakenan. 


Direct examination. 

By Mr. Siioles: 

Q. Please state your full name? A. Abney Y. Lakenan. 

Q,. What is your business? A. .1 am chief clerk of the Engineer 
Department of the District Government. 

Q. You are here pursuant to a subpoena to produce certain papers? 
A. Yes, sir. 

Q. Have you those papers with you? A. I have. 

Q. What are the papers? A. File No. — of the Engineering 
Department of the District of Columbia, No. 38,885. 

Q. To what do those papers refer? A. They refer to a sewer to 
certain houses on lot 22, block 10, Columbia Heights. 

Q. Was that record started by application from some one for a 
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survey or to lay a sewer? A. It started from the application of 
S. E. Redfern, dated May 16, 1902, as follows: 

“Hon. Commissioners of the District of Columbia. 

Gentlemen: I am having constructed seven houses on Whitney 
Avenue, in Block 20, and I understand the sewer is lacking some¬ 
thing in the neighborhood of one hundred feet of running up 

273 to my property. If such is the case, I respectfully submit 
herewith application that this sewer be continued a sufficient 

distance to allow me the use of the same to complete my house. 
Respectfully, 

(Sgd.) S. E. REDFERN.” 

Q. What was done under that application? A. The application 
was referred to the Superintendent of Sewers, and a report was 
made giving the cost of construction under the permit system. 

Q. What was the amount of that estimate? A. The total esti¬ 
mate was $244., one half to be paid by the property owner. 

Q. Does that report show whether the money was ever paid and 
if so, when? A. The report shows that on the 30th day of August, 
1902, $122. was deposited, that is per receipt of the collector of taxes. 

Q. Does that report show who deposited the money. A. Yes, 
sir; S. E. Redfern. 

Q. Does the report show after that time any survey or action 
by the sewer department? A. On the 2nd day of September, 1902, 
after the deposit of $122. by S. E. Redfern, the" superintendent of 
sewers recommended that the sewer referred to be ordered constructed, 
the necessary one-half of the estimated cost having been deposited. 

Q. Mr. Lakenan, will you proceed and show what else the file 
shows? A. The above recommendation was approved Sep- 

274 tember 3, 1902, by Maj. John Biddle, Engineer Commis¬ 
sioner of the District of Columbia, the paper was then re¬ 
ferred to the Superintendent of Sewers to perform the work. 

Q. Does the file show when the work was completed? A. On De¬ 
cember 4, 1902, the file was forwarded to the Engineer Commis¬ 
sioner, notifying him of the enclosed report; that the work was com¬ 
pleted, cost $198.85, and signed by D. E. McComb, Superintendent 
of Sewers. The file shows “The cost of this work is within the esti¬ 
mate,” initialed, F. M. H. The report of the Superintendent of 
Sewers shows that the work was completed on the 15th day of Sep¬ 
tember, 1902, at an actual cost of $198.85. One half of the costs 
were taxed to the property owner and the balance of the deposit of 
$22.58 was returned to the property owner. 

(Cross examination was waived by counsel for the defendants). 

ABNEY G. LAKENAN, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed and sworn to before me this — day of-, the witness 

having heretofore sworn as previously stated. 


Examiner in Chancery. 
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J. Sprigg Pool. 



Direct examination. 

By Mr. Warren: 

Q. State your name and business, please? A. J. Sprigg Pool; 
surety business; casualty insurance. 

Q. What company do you represent? A. I represent the Fidelity 
and Deposit Company of Baltimore. 

Q,. As the representative of that company had you any relations 
with the houses lately erected on Whitney Avenue and Sherman 
Avenue by Mr. Redfern? A. We executed a bond there; our com¬ 
pany gave a bond guaranteeing the completion of the houses. 

Mr. Johnson : I object to the witness stating the contents of any ' 
bond. 

(Witness continuing:) We executed a bond there guaranteeing 
the completion of the houses is the relation we had with the houses, 
the ordinary builders bond. 

Q. Mr. Pool, do you remember an occasion when Mr. Coleman and 
myself called upon you in respect to this bond sometime about March 
3, 1902? A. I don’t remember any date. 

Q. You remember our calling upon you? A. I have an indis¬ 
tinct recollection of your calling upon me. 

Q. Do you remember what information we sought of you at 

276 that time? A. You wanted to know if I had any copies of 
the contracts or papers or documents in reference to the case. 

Q. Was any inquiry made as to the amount of the loan still on 
hand? A. Yes, I think so. 

Q. What did you do? A. I guess I looked to see- 

Mr. Johnson: I object to the answer. 

(Continuing:) I think I looked to see if I could have any evi¬ 
dence, anything to show—any papers or documents. 

Q. Did you or not call up Mr. De Lashmutt over the phone? 

Mr. Johnson: I object to the witness stating any conversation be¬ 
tween Mr. De Lashmutt and himself over the phone. 

Q. Well, what did you do, Mr. Poole? A. I tried to give you the 
information you sought and tried to find out from Mr. De Lashmutt 
over the phone. Mr. Coleman, I believe, had been there the day be¬ 
fore and he said that- 

Mr. Johnson: I further object to any conversation between wit¬ 
ness and Mr. Coleman, made when the defendants were not around 
as binding “upon them. 

Q. Leaving out what Mr. Coleman stated, tell us what Mr. De 
Lashmutt said? A. I asked Mr. De Lashmutt over the phone what 
amount was in his hands. 

277 Mr. Johnson: I object further to this testimony for the 
reason that it is hearsay. 




I 


JOSEPH M. COLEMAN ET AL. 


123 



Q. What reply did Mr. De Lashmutt make as to the amount that 
was still in his hands? A. My recollection is, that he said there was 
a balance of $5,400 in his hands as the final payment. 

Q. Did you understand that as being due on this building loan? 
A. That was the amount due Mr. Redfern. 

Q. Under what? A. Under the building loan, when these houses 
were completed—the final payment. 

Q. Was that on account of this building loan? A. Yes, sir. 

Cross examination. 

By Mr. Johnson : 

X Q. When did this conversation take place? A. I do not re¬ 
member, exactly, it was sometime last year; if you will tell me when 
the houses were sold I can come nearer to the time. 

X Q. I am not interrogating you about that; I want to know the 
time when this conversation took place? A. ,1 would say it was in 
the spring sometime, March, April, or May. 

X Q. Are you positive it was in the spring of last year? A. Yes, 
sir; the question arose last spring. 

278 X Q. When you called Mr. De Lashmutt up over the phone 
how do you know that Mr. De Lashmutt was at the other end 

of the phone? A. I think I recognized his voice. 

X Q. Were you positive about that? A. I think I was, we talk a 
great deal over the phone. • 

X Q. Are you positive it was his voice? A. Yes, sir. 

X Q. Isn’t it possible it might have been his clerk? A. Yes, it is 
possible. 

X Q. Then you are not certain it was Mr. De Lashmutt? A. Yes, 
I am as certain as I could be of anything when talking over the 
phone. 

X Q. You say it is possible it might have been his clerk? A. Yes, 
sir. 

X Q. In your answer you admit the possibility of it having been 
his clerk, now, how can you be certain it was Mr. De Lashmutt? 
A. I am as reasonably certain as you can be of anything of the kind; 
a man may disguise his voice in such a way as to deceive you over 
the phone; it is not like talking to him face to face, but I am as cer¬ 
tain it was Mr. De Lashmutt as one can be in talking to another over 
the phone. 

279 Cross examination. 

By Mr. Hamilton : 

X Q. Might it not have been Mr. T. J. De Lashmutt you were 
talking to? A. Possibly. 

X Q,. But you understood you were talking to Lynn 0. De Lash¬ 
mutt. A. Yes, I understood I was talking to Lynn. 

X Q. You say it might have been his brother? A. Yes, it is 
within the range of possibility. 

X Q. Mr. De Lashmutt has filed an answer in this case under oath 
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in which he states that the balance clue under this trust was $3,- 
444.62, isn’t it possible you might have been mistaken in this conver¬ 
sation over the phone to say 54 when it was probably 34 that he said? 
A. That too is within the range of possibility. 

X Q. Have you any recollection as to whether the conversation 
was distinct or otherwise? A. I think it was distinct. 

X Q. While you are not positive as to the amount mentioned by 
him you understood it was 54 instead of 34? A. That is my recol¬ 
lection; that is the way I understood it. I supposed these payments 
were made by the contract. 

X Q. You had no personal knowledge as to what amount was due 
other than what you learned over the phone? A. No, if I had 
known I would not have telephoned him. 

X Q. You didn’t have a copy of the contract? A. No; 
280 it mysteriously disappeared somehow. 

X Q. You mean it was lost or mislaid? A. Yes; it was 


not delivered to our office; wc call Baltimore our office and we have 
been unable to find it although we have made diligent search for it. 

X Q. I will ask you to state whether you understood Mr. De 
Lashmutt to say that $5400 was the final payment named in the 
contract or whether that was the actual amount remaining unpaid? 
A. I understood that the final payment had not been paid; that they 
had not made the final payment. 

X Q. And that $5400 was the final payment according to the 
contract? A. Yes, that is the way I understood it. 

X Q. lie told you there had been no final settlement? A. Yes; 
he said the houses were not finished, and of course, they had not 
made the final payment. 

X Q. Are you able to fix the month in which this conversation 
took place? A. No; it was March, April, or May, about that time 
of the year: I have no wav of fixing the month. 

X Q. Was that 1902? 'A. It was 1903, I think. 


Cross-examination. 


By Mr. Johnson : 


X Q. Did vou make am* memorandum of this matter at 
281 the time of the conversation over the phone? A. No. 

X Q. Have vou been earrvina; this matter in vour head so 
that you can remember it ever since then? A. Yes, sir. 

X Q. You have had no occasion to refresh your recollection in 
reference to this matter since that conversation? A. Possibly T did. 

X Q. How? A. By conversation with Air. De Lashmutt in his 
office. 


X Q. Subsequent to the conversation that you speak of over the 
phone? A. Yes, sir. 

X Q. How long subsequent? A. Within week; I will say three 
or four weeks, after the conversation over the phone. 

X Q. Are you positive that you had a subsequent conversation 
with Mr. De Lashmutt? A. Yes, sir. 

X Q,. Are you positive that he mentioned that amount in your 
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Subsequent conversation? A. Yes, I think so; I think he said the 
amount was $5-100, the final payment and that amount had not 
been paid. 

•T. SPRIGG POOLE, 

Per C. ELTON JAMES, 

Ex. in Chancery. 
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W. II. Shores. 


Direct examination. 

Bv Mr. Warren : 

Q. Mr. Shales you are one of the counsel for Messrs. Coleman & 
Coon in this suit? A. I am. 

Q. Did you have occasion to talk with Mr. De Lashmutt at any 
time prior to or along about the time of the filing of this suit with 
respect to the amount of money then on hand on account of this 
building loan? 


(Mr. Johnson: 1 object to any conversation between the witness 
and-Mr. De Lashmutt as binding upon either of the defendants 
Rcdfern or Gorman.) 

(Mr. Hamilton: 1 make the same objection on behalf of Mrs. 
Tome.) 


A. The mechanical work of preparing the bill in this case was 
left to me, and it becoming material to know exactly how much 
money of this building loan was left in the hands of Mr. De Lash¬ 
mutt or Mrs. Tome, it having been reported to me as $5,400., in 
order to verify that 1 called up Mr. De Lashmutl’s office by telephone 
and asked for Mr. De Lashmutt—Mr. Lvnn 0. Dc Lashmutt—the 

1 4 

agent of the bonding company, and one of the trustees under the 
trust to secure Mrs. Tome. 1 have known Mr. De Lashmutt for 
several years and am familiar with his voice and I know that at 

•v 

the time of the conversation T was speaking with Mr. Lynn O. De 
Lashmutt. 


(Mr. Johnson: I make the same objection here with re- 
288 spcct to any conversation as binding upon either Mr. Redfern 
or Mr. Gorman.) 

(Witness continuing:) I asked Mr. De Lashmutt if he would 
please advise me the amount of the balance due on the Whitney 
Avenue houses under Mrs. Tome’s loan, and he replied that it was 
$5,400., and immediately thereafter I prepared the bill- taking 
$5,400. as the amount of the balance of the loan in the hands of 
Mrs. Tome or Mr. Do Lashmutt, her agent. 

(Mr. Johnson: I object to this as the bill is the best evidence of 
what it contains.) 

(Mr. Hamilton: I object, as there is no evidence to show that 
Mr. De Lashmutt was Mrs. Tome’s agent.) 
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Cross-exami n ation. 

By Mr. Johnson: 

X Q,. When did this conversation over the phone occur? A. 
Between the time we filed the lien and the time I prepared the bill. 

X Q. Do you recoiled when the lien was filed? A. My best recol¬ 
lection is it was about the 5th of March. 

X Q. Do you recall when the bill was filed? A. On the 17th of 
March, I think. 

X Q, Is that the only way you have of fixing the date of this 
conversation? A. I fix it from the date of the filing of the bill 
marked on the bill itself. 

X Q. It is not before you? A. It is before me, I can see 

284 it with my own eyes. 

X Q. You say it was reported to you as $5400, who re¬ 
ported it to you as $5400? A. Mr. Warren said Mr. Poole had told 
him it was $5400. and it was to verify this through Mr. De Lash- 
mutt direct that I telephoned to Mr. De Lashmutt to know the exact 
amount so I could put it in the bill. 

X Q. You arc aware that Mrs. Tome had another loan on Whit¬ 
ney Avenue at that time? A. No, I don’t know it. 

By Mr. Hamilton: 

X Q. What did you ask Mr. De Lashmutt when you called him 
over the phone? A. I referred to the Bedfern-Gorman matter; that 
I was preparing the bill; that the lien had already been filed and I 
wanted to verify the balance of the loan in Mr. De Lashmutt’s hands 
as given to me by Mr. Warren. 

X Q. Didn’t you ask him what amount remained according to 
the contract? A. No, because I wanted to enter this amount in the 
allegations of the bill not as the last payment under the contract 
but as the amount of money remaining on hand under the contract 
at that time. 

X Q. Didn’t he state that the amount of the last payment was 
$5400? A. Decidedly not; he stated there was that amount of 
money on hand, and I put it in the bill immediately, on the same 
day, after the conversation over the phone. 

285 X Q. Why did you state in the bill that Mr. De Lashmutt 
was Mrs. Tome’s agent? A. I stated that simply because 

Mrs. Tome is a non-resident of the District, and Mr. Nesbit under the 
deed of trust to secure Mrs. Tome is also a non-resident; Mr. De 
Lashmutt is the only resident party and I had been advised that all 
of the payments were made through Mr. De Lashmutt; that was my 
reason for stating it. 

X Q. Don’t you know as a lawyer that it is not competent for you 
to testify to advice received of others? A. I know it is not compe¬ 
tent for me to testify as to statements of others unless counsel on the 
other side ask me and then I have a right to answer. 

X Q. So that all you know is what you have surmised from the 
situation and what you have been able to learn from hearsay? A. 
Not wholly; Mr. De Lashmutt in replying to my inquiry over the 






JOSEhli M. COMMA it &£ At. 127 

phone stated to me that he had $5400, as the balance of the loan in 
his hands. 

(Mr. Hamilton: I object to the answer as being improper testi¬ 
mony to prove an agency.) 

X Q. What you have testified to is the only information you have 
on the subject—ns to Mr. De Lashmutt being Mrs. Tome’s agent? 
A. That is all. 

WILLIAM LI. SHOLES, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of-, 1904, the witness 

having been previously sworn as heretofore stated. 


Examiner in Chancery. 

286 Mr. Warren: Mr. Coleman is present and ready to be 
cross-examined by Mr. Hamilton. 

Mr. Hamilton : I am not prepared to cross-examine this witness 
for the reason that the papers were turned over to me by Mr. Colbert 
whose engagements rendered it impossible for him to be present, with 
the request that I cross examine the witnesses present. I have not 
read the bill of complaint nor the examination in chief of this wit¬ 
ness and until I have thus informed myself as to what his testimony 
has been I will not be in a position to cross-examine him. 

A continuation was had until February 4th, 1904, at 3 o’clock 

P. M. 

****** + 

287 Joseph M. Coleman. 

Cross-examination. 

By Mr. Colbert: 

X Q. Mr. Coleman did you ever receive any assurances from Mr. 
De Lashmutt or anybody else representing the Tome estate that they 
would pay you any money? A. On this particular job? 

X Q. I mean in regard to the matter now under inquiry? A. 
No;—yes, on one occasion Mr. De Lashmutt was out there—Mr. De 
Lashmutt was out there and I told him we were ready for another pay¬ 
ment and he said come down to the office it is there for you; that is 
about all. 

X Q. Isn’t it a fact that all the checks given by Mr. De Lashmutt 
were made payable to Mr. Redfern’s order? A. Yes. 

X Q. Did Mr. De Lashmutt ever promise to give you personally 
any money? A. Not on this job. 

X Q. You state that you understood that Mr. Gorman was the 
agent for Mrs. Tome? A. Yes, sir. 

X Q. Is that a fact—Do you know that to be a fact? A. I thought 
so when I took hold of the job; I didn’t know that Mr. De Lashmutt 
had anything to do with it. 
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X Q. Do you know personally, that Mr. Gorman ever represented 
the Tome estate? A. I never knew him until three or four days be¬ 
fore taking the contract, but I was told that he represented Mrs. 
Tome. 

288 X Q. Who told you that? Who told you that he repre¬ 
sented Mrs. Tome or the Tome estate? A. Mr. Haller and 
Mr. Redfern both. 

X Q. You don’t know anything about it as a matter of fact your¬ 
self? A. No, except what I got from them. 

(Mr. Colisert : I move that all the testimony to the effect that Mr. 
Gorman was the agent of Mrs. Tome be stricken out on the ground 
that it is all hearsay, and never was a fact that Gorman represented 
Mrs. Tome at any time.) 

X Q. You have testilicd that on one occasion Mr. DeLashmutt 
drove out to the houses? A. Yes, sir. 

X Q. And you told him that you were ready foj the next pay¬ 
ment and he said all right come down and you can get your money, 
did you go down? A. I did. 

X Q. Whose order was the check made payable to? A. Mr. Red- 
fern’s. 

X Q. Mr. Dc Lashmult always gave the checks—made them pay¬ 
able—to the person to whom he loaned the money? A. Well, he 
did in this case. 

JOSEPH M. COLEMAN, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before me this — day of-, 1904, the witness 

having been previously sworn as hereinbefore stated. 

Examiner in Chancery. 

289-298 It is hereby stipulated by and between counsel for the 
respective pai’tics to this cause that the examiner in chan¬ 
cery herein shall sign the testimony of the respective witnesses herein 
for them and in their stead. 

It is here announced by counsel for the complainants that their 
testimony in chief is closed. 

It having been agreed by counsel for the respective parties that the 
certificate of the architect accepting the plastering on the houses in 
dispute, referred to on page — of complainants’ testimony, be 
copied in the record, it reads as follows: 

“Washington, D. C., Dec. 30, 1902. 

Messrs. Coleman & Coon. 

Gentlemen : This is to certify that I accept the plastering in the 
7 houses that you are building on Whitney Avenue bet. Sherman 
Ave. and 11 St. Col. Heights, for Mr. S. E. Redfern, upon the condi¬ 
tions that the contractors make good any defects in the plaster work 
that may hereafter develope on account of freezing, etc. 

Respt. N. T. HALLER CO. 

Architects, 
Per N. T. HALLER, Mgr” 

******** 






m 


S OSEPii it. cotfiMAisr et At. 


299-302 Complainants' Exhibit No. 5. 

Office of Nicholas T. Haller, Architect, 

Room 40, Corcoran Building, 

Washington, D. C., May 10, 1902. 

Joseph M. Coleman. 

Dear Sir : You —authorized to cut that portion of the frame house 
off of my Lot 33, Square 20, Columbia Heights, which is now tres¬ 
passing on said Lot. Cut as per measurement given you by Coon & 
Coleman, my builders. This work to be done for the sum of $60.00 
and at my risk. 

S. E. REDFERN. 

* * * * * * * 

303 Complainants' Exhibit No. 6. 

Specifications. 

Specifications of labor and material to be employed in the erection 
and completion of 7 3 story and cellar brick and stone dwellings 
to be located on the south side of Whitney Ave. west of Sherman 
avenue, Mt. Pleasant, D. C. 

Lot 

Block 

Lot 

Block 

Lot 

Block 

Lot , 

Block 

Lot 

Block ' . 

Lot 

Block 

Lot 

Block 

For S. E. Redfern, according to plans and specifications made by 
N. T. Haller, architect. 

304 General Conditions. 

The work will be done in strict accordance with the plans and 
specifications, and strictly in a first class and workmanlike and sub¬ 
stantial manner. If there is anything shown upon the plans and 
not mentioned in the specifications, and anything mentioned in the 
specifications, and not shown upon the plans, they will be considered 
as in both of them. Each and every sub-contractor is to be respon¬ 
sible for his portion of the work until the completion and acceptance 
of the same. The architect reserves the right to intrepret the mean- 
9—1699a 
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ing of the plans and specifications, should there any dispute arise as 
to the same, as all work will be done subject to the approval and 
supervision of the architect. 


Excavating. 

The contracting excavator will do all necessary excavating that 
may be required to prepare the premises for the aforesaid buildings, 
and fill in and ram around all walls when they are up a sufficient 
height, and grade off the lots, leaving a level terrace 8 inches in 
height at the rear edge of the side walk. In grading off the lots as 
much dirt that may be required will be used to fill in the rear 
portion of the lots. 

305 Cement Concrete Foundations. 

There will be a cement concrete foundation under all walls. The 
concrete to be made of 1 part of Cumberland cement to 2 parts of 
sharp sand, to 4 parts of broken brick, and to be mixed together. 
The bed of concrete which forms the foundation will be 9 inches in 
depth by 24 inches in width. 

Granolithic. 

The cellar and area bottoms and front approaches and front steps 
and platforms and splash around that portion of the buildings which 
arc not occupied by the areas will be done with granolithic. The 
cellar bottoms and approaches will bo 4 inches in thickness. There 
will be a coping along the edges of the approaches 4 inches in width, 
and 2 inches in height. There will also be side cheeks to the terrace 
steps. 

Stone Work. 

The area steps will be of grey canyon stone flanging 2% inches in 
thickness. The front door and window sills and sill courses and 
lintels, and lintel courses and key blocks and capping to the parapets 
and ashlar work on the basement story wall be of grey canyon stone. 
All to be tooled excepting the ashlar -work and lintels. All sill and 
lintel courses will be 2 inches in thickness. There wall not be any 
basement, door sills as the granolithic will run through 
306-310 and form the sills. There will not be any rear stone walls, 
as all rear window sills are to be made of bricks. 

Brick Work. 

The cellar walls will be built with hard burnt bricks, which will 
be laid in cement mortar, and have struck joints. The fronts will be 
faced with buff bricks, to be selected by the architect, to cost $20.00 
per thousand, and be laid in mortar to match. The joints not to ex¬ 
ceed 5/16 of an inch in thickness, and to be tooled, and be brushed. 
All remaining walls that are exposed to view will be faced with hard 
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burnt bricks, and be laid in lime mortar. All exposed walls above 
the cellar are to be backed up salmon bricks, and be laid in lime 
mortar. The chimney tops and fire walls will be built with hard 
burnt bricks, and be laid in cement mortar. The side cheeks to the 
front steps will be built of bricks the same as the fronts. The fire 
trimmers will be turned with hard burnt bricks, laid in cement 
mortar. All rear window sills will be made of bricks laid on edge, 
and be laid in Portland cement mortar, with a tight joint and be 
hammered up tight. 

Wall Parg-ing. 

All walls will receive V 2 inch coat of cement parg-ing on the faces 
that abut the bank. The parg-ing will be made of Portland cement 
and sand. 

1^1 

^ ^ ^ 

311-318 Fencing. 

Each yard will be enclosed by a fence 6 feet in height. The posts 
to be of cedar and have 1 flat side, and be spaced 8 feet on the centers. 
The boards will be of Va. Pine, dressed to a thickness and run hori¬ 
zontal and be nailed on to the posts. 

Final. 

Provide any other necessary lumber that may be required for look¬ 
outs, bracketing, centering etc. 

Mill Work. 

The mill work will be stock or factory pattern and be neatly 
cleaned up. 

Door Frames. 

The cellar door frames and window frames will be made of 6/4 
pine and be made for stone or cement sills. The main entrance door 
frame will be made of 7/4 pine. The frame leading from the 
kitchen to the yard will be made of 6/4 pine. This frame will have 
a 3 inch yellow pine sill. 


Interior Jambs. 

The interior door jambs will be 6/4 thick, and be of pine, except¬ 
ing those for the parlor story, which will be of chestnut, kitchens 


excepted. 

* 

* 

* * * 

* 

* 

319 


Mantels. 




The builders to allow $100.00 per house for mantels. 
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Plumbing. 

The plumbing will be done in strict accordance with the Plumbing 
Regulations of the D. C. and subject to the supervision and approval 
of the architect, and be done in a sanitary condition. 

Sewers. 

The main sewers and stacks will be of xx cast iron pipe, with 
suitable size laterals, and be calked together with molten lead and jute. . 
Provide the usual running trap and fresh air inlet and vent. Pro¬ 
vide stand pipes to receive the rain pipes. The stand pipe to project 
4 inches above the grade. 

320 Cess Pools. 

Provide and locate bell trap cess pools ono in each area way. 

Wash Travs. • 

A J 

Provide and locate in each cellar one 2 part soap stone wash tray. 
The ash trays to have hot and cold water connections, and polished 
brass compression faucets, and have the necessary waste, trap, and 
vent, and rest upon iron frame. 

Servants’ Water Closets. 

Provide and .set in place in the servants’ closet one deep ceal 
short hopper and trap closet with an 8 gal. flushing tank of white 
pine seat and flap. The closets to have the necessary water con¬ 
nections, and be properly trapped and have the necesary vent. 

Kitchen Sinks. 

Provide and set in place in each kitchen one 16 x 30 G. I. sink 
to rest upon iron brackets. The sinks to have hot and cold water 
connections and polished brass compression faucets, and have the 
necessary waste, trap, and vent. 

Boilers. 

Provide and locate in each kitchen one 25 gal. G. I. Boiler with 
circulating tube. The boilers to have the necessary connections 
with the ranges and different fixtures and rest upon iron 

321 stand, and have a sediment faucet, which will have a waste 
to empty into the area. 

Bath-tubs 

Provide and set in place in the bathroom of each house one 
porcelain enamel iron bathtub with nickel plated faucets, and 
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hot and cold water connections, and have the necessary waste, trap, 
and vent. 

Wash Basins. 

% 

Provide and locate in each bathroom one 12 inch earthern basin 
with a % counter sunk marble slab. The slab to be supported by 
the side tiling. The basins to have hot and cold water connections, 
and nickel plated faucets, and have the necessary waste, trap, 
and vent. 

Water Closets. 

Provide and set in place in each bathroom one deep seal short 
hopper and trap combined closet with an 8 gal. copper lined oak 
cased flushing tank, and oak seat and flap. The closets to have 
the necessary water connections, and be properly vented, etc. All 
exposed piping in the bathrooms to be nickel plated. 

I 

Street Washers. 

Provide and locate in each front wall one diamond pattern street 
washer. 

322 & 323 Water Pipes. 

The water will be introduced through 1 inch regulation water 
pipe, with % G. I. laterals, and be hung on the cellar ceiling. 
There will be a shut off at the curb line, ana one immediately inside 
of the cellar, and one under the sink, and one‘in each of the hot 
and cold water pipes above the sinks. 

Note. 


All vent pipes are to extend in height above the top of the front 
building. 


Gas Fitting. 


Provide and run all gas pipes of a suitable size, and leave out¬ 
lets for ceiling lights only, as shown upon the plans, and make 
provision for the meters to be located in the cellars. Provide gas 
services and $30.00 per house to be allowed for gas 'fixtures to be 
furnished by the owner. 

****** * , 
324 Painting. 

The tin roofs will receive 1 heavy coat of metallic paint. The 
G. I. work will receive 1 coat of metallic paint, and 2 coats of sand 
in imitation of the stone work. All exterior wood work will receive 
3 coats of white lead paint. The interior wood work will receive 
3 coats of white lead paint, party colors. In all cases the architect 
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will give the colors. The chestnut work will receive 1 coat of antique 
oak filler, and 2 coats of varnish, and 1 coat of Flatine. The 
hearth borders and carpet sills will receive 2 coats of boiled oil. 
The vestibule walls and ceilings and bathroom ceilings and walls 
above the tiling will receive 1 coat of sizing and 2 coats of white 
lead paint. The front door transom will be numbered with a 4 
inch gilt number. 

325-328 Bells. 

Provide and locate in each kitchen one 4 drop indicator with 
push plate, at the following places. One at the parlor story front 
door, one at the front basement, one in the reception hall, and one 
on the 2nd story hallway. 

Speaking Tubes. 

Provide and run a speaking tube from the kitchen to the 2nd. 
and 3rd. story halls. The tubes to have the necessary porcelain 
appliances. 

Papering. 

The buildings will bo papered throughout and the architect will 
select the same. The plaster pieces will be decorated. All by the 
contractor. The owner to furnish the paper. 

Slating. 

The French roofs and dormer windows on the fronts will be 
covered with blue slate, laid on felt, and be properly flashed. 


Note. 

For any further information call on N. T. Haller, Architect, 
Room 70,-Corcoran Bldg., 533 15th St., N. W. 
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329 In the Supreme Court of the District of Columbia. 

Equity No. 23818. 

Joseph M. Coleman et al. 
vs. 

• Samuel E. Redeern et al. 

^ «-1 ^ kLt ^ 

^ 

Whereupon Lynn 0 . De Lashmutt, one of the defendants, and a 
witness in his own behalf, being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Colbert: 

330 Q. Mr. De Lashmutt, state your full name? A. Lynn O. 
De Lashmutt. 

Q. And your occupation? A. Well, broker, agent of the Ameri¬ 
can Bonding Company, and various other companies. 

Q. Are you acquainted with Henry A. Nesbitt? A. Yes, sir. 

Q,. Where does he reside? A. Port Deposit, Maryland. 

Q. Are you acquainted with Evalyn S. Tome? A. Yes, sir. 

Q,. Where does she reside? A. Why, just a minute, now; I say 
Port Deposit— 

Q. Is she a widow? A. No, sir; she has since married. Her 
name is now France; that is the reason I hesitated. She has been in 
Baltimore a while, but she lives in Port Deposit. 

Q. Been married since this suit was brought A. Yes, sir. 

Q. Her name is now Evalyn S. France? A. Yes, sir. 

Q. How was she related to Jacob Tome? A. Wife. 

Q. Jacob Tome was a man of large wealth? A. Yes, sir. 

Q. And Mrs. Evalyn S. Tome, now Mrs. France, is she a woman 
of large wealth? A. Yes, sir. 

Q. Who handles her investments here in Washington? A. I 
have always handled all that I know anything about. 

331 Q. Has Mr. Alexander M. Gorman ever been her agent? 
A. No, sir. 

Q. Has anybody else ever been her agent for the purpose of loan¬ 
ing her money in the city of Washington, other than yourself? A. 
No, sir. I can’t say that I am her agent, except that I loan her 
money, and go there to get it. 

Q. What business relation does Henry A. Nesbitt bear towards 
Mrs. Tome, now Mi’s. France? A. He is her brother and manages 
all her business. 

Q. Do you know Joseph M. Coleman and William R. Coon? A. 
Yes, sir. 

Q. Are you acquainted with the property known as lots 33 to 
39, both inclusive, in Redfern’s subdivision of part of square 20, 
Columbia Heights, mentioned in the bill of complaint? A. Yes, 
sir. . . 
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Q. Did you make a building loan on that property? A. Yes, sir. 

Q,. To whom did you make the loan? A. Samuel E. Red fern. 

Q. And Samuel E. Redfern, and his wife, executed the several 
deeds of trust referred to in the bill of complaint, securing the sum 
of $4500 on each house? A. Yes, sir. 

Q. Was that the building loan? A. Yes, sir. 

Q. Who were the builders, if you know? A. Coleman 

332 and Coon. 

Q. Did you have any business relations with Coleman and 
Coon in connection with this transaction? A. None whatever. 

Q. Did you make any agreement with Mr. Redfern In regard to 
this transaction? A. Yes, sir. 

Q. Have you got that agreement with you? A. Yes, sir. 

Q. Will you please produce it? A. Yes, sir. (Producing same.) 

Q. This seems to be a copy, Lynn. A. Oh, the original, of course, 
I can get the original. That is in Port Deposit. 

Mr. Warren : I think we can stipulate, if it is an exact copy, that 
is all. 

Mr. Colbert: Yes, we will produce the original, if necessary. 

(The witness produces a copy of the agreement which Mr. Warren 
agrees may be filed in lieu of the original, subject to comparison.) 

Mr. Colbert: I offer that paper in evidence. 

(And the same is filed by the Examiner, marked Exhibit L.O.D. 
No. 1.) 

Q. Where is the original agreement, Mr. De Lashmutt? A. In 
Port Deposit. 

(Mr. Warren reserved the right to object, if there should be any 
variance between this paper and the original, or if it proves not to be 
a contract between these parties.) 

333 By Mr. Colbert: 

Q. Now, Mr. De Lashmutt, referring to the page of this paper next 
to the last page, which is the blank. What are the memoranda on 
that sheet? A. This is a memoranda of the payments as made. 

Q. Now, when were those memoranda made? A. At the time 
that the payments were made. 

Q. And in whose handwriting are they? A. My stenographer’s, 
Mrs. Rvan. 

Q. Were those entries made by your direction? A. Always. She 
was always there. 

Q. And were you always there when those entries were made? 
A. Yes, sir. 

Mr. Warren : One moment. Are you trying to prove payment 
of those entries? 

Mr. Colbert: Yes. 

Mr. Warren : I object to this testimony as incompetent. 

Q. How much money did you pay Mr. Redfern on account of that 
loan, independently of the memoranda about which I have qties- 
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Q. Did you make a building loan on that property? A. Yes, sir. 

Q. To whom did you make the loan? A. Samuel E. Redfern. 

Q. And Samuel E. Redfern, and his wife, executed the several 
deeds of trust referred to in the bill of complaint, securing the sum 
of $4500 on each house? A. Yes, sir. 

Q. Was that the building loan? A. Yes, sir. 

Q. Who were the builders, if you know? A. Coleman 

332 and Coon. 

Q. Did you have any business relations with Coleman and 
Coon in connection with this transaction? A. None whatever. 

Q. Did you make any agreement with Mr. Redfern In regard to 
this transaction? A. Yes, sir. 

Q. Have you got that agreement with you? A. Yes, sir. 

Q. Will you please produce it? A. Yes, sir. (Producing same.) 

Q. This seems to be a copy, Lynn. A. Oh, the original, of course, 
I can get the original. That is in Port Deposit. 

Mr. Warren : I think wc can stipulate, if it is an exact copy, that 
is all. 

Mr. Colbert: Yes, wc will produce the original, if necessary. 

(The witness produces a copy of the agreement which Mr. Warren 
agrees may be filed in lieu of the original, subject to comparison.) 

Mr. Colbert: I offer that paper in evidence. 

(And the same is filed by the Examiner, marked Exhibit L.O.D. 
No. 1.) 

Q. Where is the original agreement, Mr. De Laslimutt? A. In 
Port Deposit. 

(Mr. Warren reserved the right to object, if there should be any 
varianco between this paper and the original, or if it proves not to be 
a contract between these parties.) 

333 By Mr. Colbert: 

Q. Now, Mr. De Laslimutt, referring to the page of this paper next 
to the last page, which is the blank. What are the memoranda on 
that sheet? A. This is a memoranda of the payments as made. 

Q. Now, when were those memoranda made? A. At the time 
that the payments were made. 

Q. And in whose handwriting are they? A. My stenographer’s, 
Mrs. Rvan. 

Q. Were those entries made by your direction? A. Always. She 
was always there. 

Q. And were you always there when those entries were made? 
A. Yes, sir. 

Mr. Warren : One moment. Are vou trying to prove payment 
. of those entries? 

Mr. Colbert: Yes. 

Mr. Warren : I object to this testimony as incompetent. 

Q. How much money did you pay Mr. Redfern on aecouut of that 
loan, independently of the memoranda about which I have ques- 
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tioned you? A. The amount that I have paid on this loan. Is that 
your question? 

Q. Yes, sir; that is the question. 

Mr. Warren: (To the witness.) Is that the original entry you 
are looking at? 

The Witness: I am looking to see how much I have paid on this 
loan. 

Mr. Warren: (To the witness.) I mean, what paper is 

334 that you are looking at? 

The Witness: It is a memoranda of entries in my office. 

Mr. Warren (To the witness.) From what did you make that 
memoranda? 

The Witness : From this. (Indicating). 

Mr. Warren: Mr. Colbert, what we want is the checks, if you have 
got them. 

The Witness : Oh, I can get them for you. The checks are from 
Mrs. Tome to Redfern. 

Mr. Warren: (To Mr. Colbert). Will you make this reservation 
on there, that I can inspect the checks. There is something impor¬ 
tant that I don’t care to disclose just now. 

Mr. Colbert: Yes. 

Mr. Warren : It is agreed, then, that we have the right to inspect 
the checks; the original checks given by Mrs. Tome to Mr. Redfern, 
and a right to cross-examine with respect to them, if I see fit. 

By Mr. Colbert : 

Q. What are the totals there, Mr. De Lashmutt? A. $26,100. 

Mr. Warren: What was the loan, now? 

Mr. Colbert: $31,500. 

Q. So that, the amount not paid out was $5400? A. Yes, sir. 

Q. Was any interest paid by Mr. Redfern on account of that loan? 
A. No, sir. 

335 Mr. Warren: We object to that, as it is immaterial, and 
has no bearing upon the case, as to whether there was any in¬ 
terest paid on this loan or not. 

Q. What rate of interest did the loan bear? A. Let me see. I 
think it was six per cent. Yes, six per cent. 

Q. Do you remember who were the trustees named in the deeds of 
trust securing the loan? A. Nesbitt and De Lashmutt. 

Q. Was the property afterwards sold out under the deed of trust 
for default? A. Yes, sir. 

Q. And how much was realized? A. $29,750. 

Q. Have you with you a copy of the auctioneer’s account of sales? 
A. Yes, sir. 

Mr. Colbert: (To Mr. Warren.) Have you any objection to this? 

Mr. Warren : Just if it is a correct copy; that is all. 

Mr. Colbert: This is the original account. I offer in evidence 
the original account of sales of this property, showing that the prop¬ 
erty sold for $29,750. 
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(And the same is filed by the Examiner, marked Exhibit L. 0. D. 
No. 2.) 

Mr. Warren : Now, we object to the offer of the paper, and also 
to any testimony with respect to the amount of money brought at the 
sale of those houses, as immaterial, and as it has no connection 

336 with the issues involved in this case. 

By Mr. Colbert : 

Q. Were you present at this sale, Mr. De Lashmutt? A. Yes, sir. 
Q. And you know of your own knowledge that the amount 
brought was $4250 a house? A. Yes, sir; $4256 a house. 

Q. The charges, including the advertising, auctioneer’s fees and 
postals, etc., amounted to $99.55? 

Mr. Warren: I object to these questions as leading. 

A. Yes, sir. 

Q. Was that amount paid by you? A. Yes, sir. 

Q. From the time the loan was made to the date of the closing of 
these sales, what was the amount of interest due on these trusts? 
You have got it figured up there. A. The amount of interest due 
was $1965.75. 

Q. I will ask you to state, Mr. De Lashmutt, what was the amount 
of commission, at five per cent, on the amount that the property sold 
for? It is a mere matter of computation, but, in order to get it on 
the record, I would like for you to state .it. A. $1487.50. 

Mr. Warren: My objection goes to this testimony with respect 
to the sale of this property, and the amount it brought, as well as the 
commission paid. 

Q. Do you know anything about any arrangement between Mr. 
Redfern and Mr. Coleman, referred to in the seventh paragraph of 
the bill of complaint? A. I don’t know that paragraph; I haven’t 
see- the bill of complaint. 

337 Q. Just let me read this. (The paragraph referred to was 
here read to the witness.) Now, I ask you if you knew any¬ 
thing about any such arrangement? A. No, sir. 

Q. Who approached you in connection with this loan? A. Mr. 
Gorman. 

Q. And did you have any other arrangement or agreement with 
Mr. Gorman about this loan, other than what is incorporated in the 
agreement that I have offered in evidence? A. No, sir. 

Q. Did you ever agree that you should retain out of this loan a 
large sum of money until the houses were completed? A. No, sir, 
the contract speaks for itself. 

Q. Did you make the payments strictly in accordance with the pro¬ 
visions of that contract? A. Absolutely. 

Q. Did you make checks to any one other than Mr. Redfern? 
A. No, sir. 

Q. Did you ever decline to make the checks in any other way? 
A. Yes, sir. 

Mr. Warren : I object to these questions as leading. ( 

* * 
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Q. Did you ever have any understanding with Messrs. Coleman 
and Coon in regard to the money which you had agreed to advance 
on behalf of Mrs. Tome? A. Well, after trouble came they came 
after me about money. 

338 Q,. Up to that time, did you have any conversation with 
them? A. Never a word, no, sir. 

Q. After the trouble came, what did they say to you? A. They 
said so much. They said Redfern was trying to beat them, and, oh, 
I don’t know what they said, Mr. Colbert. I could not tell you. 
They talked a good deal about it. 

Q. Did you ever agree to make any payments to Coleman- and 
Coon? A. No, sir. 

Q. As a matter of fact, did you ever make any payments to them ? 
A. No, sir; never made any payments to anybody in my life, on any 
contract, except to the contractor direct. In this case this is the 
owner and the contractor both, as far as we are concerned. 

Q. Were the plans and specifications, according to which these 
houses were to be built, exhibited to you?. A. Yes, sir. 

Q. Did you take a bond to protect you in the completion of the 
contract? A. Yes, sir. 

Q. Who was the surety on that bond, if you remember? A. I 
don’t remember. 

Q. Who is the owner of these houses now, if you know? A. Wil¬ 
liam It. Nesbitt. Do you mean as per the record now, or the aciual 
owner? 

339 Q. The actual owner? A. Oh, Mrs. France is the actual 
owner. 

Q. She had to buy them in? A. Yes, sir. 

Q. And she has not disposed of them since? A. No, sir. 

Q. Has not been able to dispose of them? A. No, sir; tried to, 
and can’t. 

Q. It is alleged in the eleventh paragraph of the bill that Mrs. 
Tome, either personally or through her agent, Mr. De Lashmutt, 
well knew that the complainants were furnishing materials and labor 
for the erection of these houses and that Mrs. Tome, or her agents, 
well knew that the complainants expected to be compensated for 
their labor and materials out of the money which Mrs. Tome had 
agreed to advance. What do you know about anything of the sort? 
A. Nothing. I knew that they were building the houses. 

Q,. That’s all? A. That’s all. 

Q. Did you ever give Coleman and Coon, or either of them, any 
assurances that you would pay them, or see that they were paid. A. 
No, sir. 

Q,. It is alleged in the thirteenth paragraph of the bill that the 
last payment due on account of this building loan was not paid out 
to Redfern. I will ask you to state why that was not done? A. 
Mr. Redfern failed in his contract and was behind in his interest 
and stopped work. 

340 Q. Were the houses unfinished when Redfern abandoned 
them? A. Yes, sir. 

Q. And were they in an unfinished state when you sold them 
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under the deed of trust? A. Yes, sir; still unfinished as per the 
plans and specifications, and never been fully completed. 

Mr. Warren: Objected to as leading and suggestive. 

Q. The bill of complaint, Mr. De Lashmutt, alleges that the 
houses were fully completed. What have you to say about that 
statement? A. They were not fully completed. The houses are 
not fully completed today, to still further emphasize that. 

Q. State whether or not any interest was paid by Redfern? A. 
No, sir. 

Mr. Warren: I object to that as immaterial. 

A. (Continuing:) He told us to charge it up on the last payment. 

Mr. Warren : I object to that, in so far as it is attempted to affect 
the rights of the complainant in the fund set aside for the building 
purposes. 

Mr. Colbert: Fund set aside by whom? 

Mr. Warren : For the building purposes. 

Mr. Colbert: Who set it aside? 

Mr. Warren : By this contract. 

Q. Mr. De Lashmutt, are you able to state what was the amount 
of unpaid taxes due upon this property on the date when it 

341 was sold? A. I am not, Mr. Colbert, no, sir. 

Q. Can you procure that information? A. I could pro¬ 
cure it, probably, from the tax office. That is the only place to get 
it. You have got everything else there. 

Q. Are you able to state whether it amounts to as much as a hun¬ 
dred dollars? A. No, sir, I am not able to state anything about it. 

Mr. Warren: I want to put a general objection. That I object 
to any testimony which has for its object to reduce the amount com¬ 
ing in the final payment under this contract, which has been offered 
in evidence, so as to affect the rights of the plaintiffs in this case. 

Q. Mr. De Lashmutt, I will have to ask you to procure me that 
information, the amount of the taxes which were due at the time that 
you sold this property out under those deeds of trust, and, with that 
exception, I close the examination. A. Very well. 

Cross-exam i n ation. 

By Mr. Warren: 

Q.. Mr. De Lashmutt, you have made quite a number of building 
loans in the District, have you not? A. Yes, sir. 

Q. Will you explain what you mean by a building loan? A. 
Loan made to put up buildings on a piece of property. 

342 Q. That is to say, the money that you loan is used for the 
erection of the building? A. Yes, sir. 

Q. For the payment of material and labor, and such as that, that 
goes into the building? A. I didn’t put it that way. 

Q. Is not that what it is loaned for? A. It is loaned to put up 
the buildings, a building loan. If you want me to go into detail 
I will tell you. 
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Q. What do you mean that it is loaned for the purpose of putting 
up a building? A. Loaned to a man who has a vacant piece of 
property, and we agree to give him that money when he puts up 
a certain kind of a building. Now, we don’t care whether he pays 
it out of our money, or pays it out of somebody’s else. But we pay 
him the money when he puts that building up. 

Q. You advance it as the work on the houses or buildings progress, 
do you not? A. Absolutely, yes, sir. 

Q. When you find that the buildings have reached such a stage 
as to justify an advancement; that is to say, that there is absolute 
security to justify the advancement you make that advancement? 
A. When it is ready, and when we have agreed to give him so much 
money, we give him that amount of money. 

Q. How do you determine how much money you are to give him 
from time to time? A. Always according to the contract. The 
contract is always made ahead. 

343 Q. Don’t you have something in your mind as to values 
when you make these payments? A.- Oh, yes. 

Q. Well, what is it? A. Well, that varies. 

Q. Is it a fact, that you try, the best you can, to see that there 
is a sufficient amount of material and labor in the building to repre¬ 
sent the advances, before you make the advances? A. Well, we 
make the advances as per the contract. If a mistake is made in that, 
why, then we are up against it. 

Q. In making this contract, Mr. De Lashmutt, how do you deter¬ 
mine the amount of advances, and by what do you determine the 
amount of advances to be made from time to time on the various 
buildings as they progress? A. I have no rule? I could show you 
a dozen different contracts similar to that, and I will venture to say 
no two will be alike. 

Q. Is it not a fact, Mr. Do Lashmutt, that you always try to see 
to it that there are sufficient labor and material incorporated in the 
houses to justify the advances, when you arc making the contract I 
mean? A. I always try to see if there is enough there to make us 
safe. That is .all I care for. 

Q. In other words, the security of your advancement is based upon 
the amount of labor and material that should be incorporated in the 
houses, at the time the advancement is made? A. Oh, not 

344 at all; not at all, no. I might go up here and put a house 
on a twenty-five cent lot, and I would base my advances there 

a certain way, and I might come right down here on the corner and 
put up the same house on ground worth $10 a foot. I would be will¬ 
ing to advance the whole sum at once. It is not the material. It 
is the general value of the property. 

Q. The material cuts no figure with you, then? A. Oh, not more 
than anything else; certainly not. 

Q,. You would loan just as much on the ground as you would 
on the building? A. I didn’t say that. 

Q. Mr. De Lashmutt, is not it the very object of a building loan 
to aid the borrower to put a house on the lot? A. Well, it might 
be, but I have usually found that the object in making a building 
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loan was to enable the one who made it to get a larger rate of in¬ 
terest. 

Q. In making this loan on this particular lot, did you appraise 
the lot? A. You mean formally appraise them? 

Q. Did you appraise them? A. 1 could not tell you whether I 
did or not. I am sure I did not, because I don’t think I ever did 
appraise anything for Mrs. Tome. 

Q,. Who makes the appraisement? A. Well, I make the appraise¬ 
ment whenever they are made. 

Q. There was not any appraisement made in this case? 

345 A. No; I simply said it was all right, and it went. 

Q. Did you say it was all right without looking at the 
ground? A. No, sir; by looking at it. 

Q. Could you tell us how many square feet of ground are in it? 
A. I couldn’t tell you to save my life. 

Q. You made it without investigation? A. No. I noticed it very 
thoroughly. 

Q. What was the result of your investigation? A. I thought it 
was a good loan. 

Q. How much did you consider the lots worth out there? A. You 
are going back, now, a couple of years, you know. 

Q. I believe you loaned $31,500 on the property, did you not? 
A. Yes, sir, $31,500. 

Q. Now, what was the security for this loan? A. Every house, 
as per plans and specifications, and the ground. 

Q. Did you have any specifications before you? A. Oh, yes. 

Q. Have you those specifications? A. I guess I have. I am not 
sure, because people come in there—I think you got them once. 

Q. I have never seen them. A. Yes, you did. You got 

346 those very specifications and plans, too. 

Q. You don’t mean me, Bates Warren? A. I mean your 
people, Coleman and Coon. 

Q. Oh, I thought you meant me. A. I mean your people, Cole¬ 
man and Coon. 

Q. Have you got them now? A. They may be up there; I am 
not sure. 

Q. Will you produce them? A. If I have them. 

Q. Were those specifications signed by any one? A. Oh, yes. 

Q. By whom. A. By Redfern. 

Q. Who else? A. And by—I guess by me, as the agent, and by 
Mrs. France. I don’t know how it was. 

Mr. Warren : We ask for those specifications. 

Mr. Colbert: Well, we will produce them if we have them. 

Q. Now, I understand you to say, then, that you loaned $31,500 
upon these particular lots? A. Yes, sir. 

Mr. Colbert : He didn’t say that. 

The Witness : Well, the houses are on the lots. 

Q. And you looked to the houses for your advancement, as the 
work progressed, did you not? A. Yes, sir, and the lots. 
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Q. As a matter of fact, you didn’t look to the lots at all for the ad¬ 
vancements after the houses were started; that you did look entirely 
to the buildings for your'advancements? A. Well, the build- 

347 ings would not be worth anything without the lots, you 
know. 

Q. What proportion of the value did you loan? A. On the houses 
and lots? 

Q. On the houses and lots separately—what proportion of value 
of the lots did you loan? A. Well, that is rather a broad question. 
Loans are made from fifty per cent, on to sixty-six and two-thirds. 

Q. Do you know what proportion you loaned on these lots? A. 
No, I could not tell you that I figured out any proportion on them. 

Q. Then, I want to ask you again whether or not you made such 
advances as you did make, after the beginning of the houses, entirely 
upon the houses themselves, irrespective of the lots? A. Why, the 
lots always figure, of course, in there. 

Q. After the houses are started? A. Certainly. 

Q. Isn’t it a fact that you made an advancement before any work 
was done, of $7000 on this? A. I think not—yes sir, that’s right. 

Q,. Was that all the lots would stand? A. That is what I mean, 
but as to what they would stand is a matter of opinion. 

Q,. These other advances called for under this contract would be 
upon the security of the houses, wouldn’t they? A. And 

348 upon the lots, yes, sir, certainly. 

Q. What figure would the lots cut in it, if you had already 
advanced the amount the lots would stand? A. Well, I could not 
cut the lots out. If I did I would cut out everything. 

Q. You were supposed to advance, in the first payment, all you 
could on the lots, were you not? A. I don’t know who supposed it. 
I loaned $7000 upon the lots. 

Q. Who arranged these payments? A. I could not tell you. It 
was brought to me and I was asked if I would loan on those payments 
and I said yes. I don’t know who arranged it. 

Q. You and Mr. Gorman are in a great many deals, are you not? 
A. I think this is the only one. 

Q. Did you not have another one in charge on Lamar street and 
Thirteenth street? A. Yes. 

Q. Didn’t you two have a large deal together out in southeast 
Washington—out there with a man named Mr. Cockey, and under¬ 
took to build some houses? A. Yes. He was the builder there. 

Q. Can you recall some others? A. If I can think of them. 

Q. As a matter of fact, Mr. Gorman is in most of your deals in 
the loaning of this Tome estate, isn’t he? A. I should not say so. 
Q. Can you recollect any single loan that you have made for this 
Tome estate in which Mr. Gorman is not interested with 

349 you? A. I think these all are the only ones I am interested 
in for the Tome estate. • 

Q,. Then, he has figured in every one you have made for the' 
Tome estate, hasn’t he? A. Well, I can answer that to-morrow; I 
could not answer it now. 
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Q. Isn’t it a fact that you left the valuation, and everything, 611* 
tirely to Mr. Gorman? A. Oh, no. 

Q. Did you ever go out and look at the lots before you made the 
loan? A. Oh, yes. 

Q. And yet, you can’t recall the value you put on them? A. No; 
I don’t remember. 

Q. And don’t know what they are worth today? A. That is a 
question of opinion. I have heard people say that those houses, as 
they stood, were not worth <$4000.00 

Q. I am speaking of the lots now. A. You see they cost over 
$4000 to build. 

Q. What are the lots worth? A. I don’t know. I would have 
to look at them again. 

Q. Can’t you carry in your mind what they are worth, having 
ascertained it at one time. A. No. 

Q. Absolutely have no idea of the value of those lots, is 

350 that right? A. I think they are worth $7000. 

Q. You think those seven lots are worth $7000? A. Yes. 
Q. Where are they located, Mr. De Lashmutt? A. On Whitney 
Avenue. 

Q. Near what street? A. Near Tenth. 

Q. Whitney Avenue and Tenth? A. Near Tenth. 

Q. Well, what streets are they actually on? A. Whitney Avenue. 

Mr. Colb.ert : He has told you that three times. 

Q. At the corner of what street? A. Not at any corner. 

Q. They are nearer Tenth on Whitney Avenue, you think? 
A. Tenth or Sherman Avenue; I don’t know what it is called; 
probably Sherman Avenue. 

Q. You know the width of these lots? A. Eighteen feet, I 
think. 

Q. And you know the depth of them? A. They vary. I don’t 
know the depth. 

Q. Had you heard that these lots were offered in the city of 
Washington for $4500. or thereabouts, before you made this loan 
on them? A. No, sir. 

Q. You had no knowledge of that fact, had you? A. No, sir. 
Q. I believe you stated a while ago that you made these 

351 payments exactly according to the contract? A. Yes, sir. 

Q. Did you get an architect’s certificate in every payment? 
A. Every one. 

Q. In every one you got those? A. Yes. 

Q. In writing? A. Oh, certainly. 

Q. Will you produce them? A. Well, I haven’t them here. I 
can get them. 

Q. Well, will you please produce them? A. Well, now, I had 
better take a memorandum of these things you want me to pro- 
duee. • 

Q. To whom did you pay the $7000 called for in this contract? 
A. Well, the Title Company, I should say; usually goes through 
the Title Company? 
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Q. 4 understood you to say a moment ago that every payment 
here was made to the owner? A. That's right. Mr. Redfern. 

Q. Mr. Redfern? A. Certainly; this goes to the owner; it does 
not go to another contractor. 

Q. And yet you say the $7000 was paid in the title company? 
A. Certainly. 

Q. How do you know it was paid to Mr. Redfern? A. I left it 
there subject to his orders. 

352 Q. You didn’t pay it to him, did you? A. I don’t know 
whether I gave it to him, or whether 1—T gave it to the 

Title Company. No, I didn’t pay it to him. 

Q. Isn’t it a matter of fact that some of that went to Mr. Gorman? 
A. I don’t know. 

Q. You don’t know anything about that? A. I don’t know. 
Q. How much money did Mr. Gorman get out of this building 
loan, Mr. De Lashmutt? A. I don’t know, sir. 

Q. Don’t you know anything about it? A. No, sir. 

Q. Didn’ti you have an arrangement with him by which he was 
to get anything out of this building loan? A. Yes. sir; he got 
$472.50. 

Q. Is that all? A. That was all. 

Q. What was that for? A. One and one half per cent, com¬ 
mission. 

Q. Who owned this ground when you made the transaction 
for a loan? A. Redfern, I believe. 

Q. Who made the application for the loan? A. Gorman. 

Q. Have you that application? A. I said I had. 

Q. Will you produce it? A. Yes. 

353 Q. That was in writing, was it? A. Oh, it was signed 
by Redfern. He brought it to me. 

Q. It was in writing, was it? A. Oh, yes. The application was 
in writing signed by Redfern, but Gorman brought it there. 

Q. I want to know who signed it. A. The application was signed 
by Redfern. 

Q. As a matter of fact, was not Mr. Gorman the record owner 
of these lots at the time the application was made for the loan? 
A. Not to my knowledge. 

Q. You know from whom Redfern got the lots? A, No, I do 
not, but I think that—no, I do not. I think he got them from 
Gorman. 

Q. In making the loan of $4500 a house and lot, did you go over 
the plans and specifications? A. Yes, sir. 

Q. Did you see the contract between Coleman and Coon and 
Redfern? A. No, sir. 

Q. Do you know how much that was? A. No, sir. 

Q. Did you visit the houses when Coleman and Coon were build¬ 
ing .them? A, Yes, sir. 

Q. On how many occasions? A. Oh, I could not say. A number 
of occasions. 

Q. Did you go through them? A. At various times. 

10—1699a 
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Q. What was the object of your visiting the houses? 

354 A. To see how they were progressing. 

Q. To see whether the houses were being properly built 
too? A. Yes. 

Q. Are you a builder? A. No. 

Q. Can you tell whether a house is built right or wrong? A. Well, 
that is a matter of opinion? 

Q. Can you or not? A. I say that is a matter of opinion. I am 
not a builder. 

Q. Have you any means of finding out what appraisement you 
placed upon these lots? A. No. 

Q. As a basis of your loan? A. No. 

' Q. What appraisement did you make upon the houses to be 
erected there by your examination of the plans and specifications? 
A. I don’t remember. I took those plans and specifications to 
two or three builders to go over. 

Mr. Warren : I object to what the builders said about it. 

I 

A. (Continuing:) And I based my loan on what they said. 
Now, what they said, how much, I have forgotten now. I don’t 
remember. I know one of the men I took them to. 

By Mr. Colbert: 

355 Q. Who was it? A. That was Charlie King, and I don’t 
remember what he said. 


By Mr. Warren: 


Q. What King? A. Charles W. And after consulting them I 


made the loan. 

Q. Now, Mr. De Lashmutt, as a matter of fact, don’t you know 
that Mr. Gorman got some of this money for the lots? A. No, I 
do not know that. 

Q. Was it not understood between you and Mr. Gorman at the 
time vou made this loan that he was to have so much out of the loan, 
on account of the lots? A. No, it was not. 

Q. Nothing whatever said to you about that by Mr. Gorman? 
A. No, sir. 

Q. For what purpose was this large amount of $7000 advanced 
in the beginning, before the houses were started? A. I don’t know 
the purpose. Redfern asked for it and I gave it to him. 

Q. You didn’t investigate that at all? A. No. Frequently do it. 

Q. Did you make any calculation as to, or ask as to the cost of 
the buildings? A. Yes; went to these builders. 

Q. Have you got any of the estimates? A. No indeed. 

Q. Did they sit down and figure it with you? A. Yes; 
356 went over it. 

Q. Did they submit any written figures to you? A. No. 

Q. Just sat down in your presence and went over it with you? 


* 

Y 


[ 




A. Yes. 


Q. How long did they take them? A. I left them over night, you 
know, and saw them the next day. 
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Q. They didn’t give you any writing, or anything of the kind? 
A. No. I simply asked their opinion. I don’t care much for ap¬ 
praisements. 

Q. When was this loan made, Mr. De Lashmutt? A. Well, now, 
let me see that a minute. I think it is a matter of record. 

Q. How was the interest payable? A. Semi-annually. 

Q. The first installment of interest became due and you said Red- 
fern didn’t pay it. A. No, sir. 

Q. Did you make any demand for it? A. Yes, sir. He asked me 
to let it go on and take it out of the last payment. 

Q. Did you know anything about Mr. Gorman having a second 
trust on it—on the ground? A. That is a matter of record, yes, sir. 

Q. You knew about that, did you? A. Yes, sir. 

357 Q. Did he never tell you anything about his relation to the 
ground? A. No, not until after. I heard afterwards that he 

owned it; I didn’t know it before. 

Q. Didn’t he tell you what interest, if any, he had in the ground 
when he made application for the loan for Mr. Redfern ? A. No, sir. 

Q. What did he say to you when he made this application for a 
loan? A. He asked me if I could make a loan of that size, and I 
told him yes, I had the money, to bring me the application, and he 
brought it. 

Q. Was Coleman and Coon mentioned in any way in the matter 
when the loan was made? A. I asked who the builders were going 
to bo when they were closing the transaction, and they said that they 
thought that Coleman and Coon would be, and that was all. That 
was the only way in which their names were mentioned. 

Q. You stated a moment ago that you declined to make payment 
to any one else than the owner? A. Yes, sir. 

Q. To whom did you decline to make them? A. Oh, my dear 
sir, a number of people. Do you mean in this case? 

Q. Yes, sir. A. I mean in all cases. 

Q. You said you declined to make payment to any one other than 
the owner, in this case? A. Yes, sir. 

358 Q. On what occasion did you decline in this case? A. I 
have said I have always declined. 

Q. You were not called upon by anybody else to make it in this 
case, then? A. Yes, I was. 

Q. To whom? A. Coleman and Coon. 

Q. When ? A. Now, I don’t know the date. 

Q. I understood you to say that you practically had no talk or- 

A. I said afterwards they came in, after the trouble began. 

Q. When did the trouble start? A. I could not remember the 
date. 

Q. Mr. De Lashmutt, can’t you remember anything about this 
matter? A. Why, there is so many things I can’t remember the 
date. 

Q. I mean as to the stage of the completion of the houses, when did 
trouble start? A. Oh, I should say along in as early as October. 

Q. What was the condition of the houses then? A. Why, being 
trimmed out, or ready to be trimmed out. 

Q. What was the trouble then? A. Well, now, I don’t know. 
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Q. You made the trim payment, didn’t you, then? A. Oh, 
yes. 

359 Q. They wanted you to make the trim payment to them, 
did they not? A. I think that was it. 

Q. Who requested you to make it? A. I think Coleman and 
Coon. 

Q. Did Redfern request you? A. Oh, no. It was not necessary for ; 
Redfcrn to request me. 

Q. Did Coleman and Coon go to you in person and request you 
to mako payment? A. I think there was a gentleman up here—a 
gentleman in the Columbian Building—Williamson also came. I 
think this was the ease. 

Q. Sholes, you mean? A. Yes, sir. I think he was the man. 7 

Q. What did you say to Coleman and Coon, when they asked you 
to make the trim payment? A. Told them I could not make the 
payment to anybody but Redfcrn. 

Q. Did they ask you whether you had the money there to make 
it? A. I don’t remember. Probably they did. [. 

Q. What did you tell them? A. If they asked me the question 
I told them whether I had it or not. I don’t remember whether they 
asked me. You have got the dates all down there when the money 
arrived in my office, and when it went out. >.■ 

Q. You told them that you had it there, probably, you say? A. j 
If I had it I told them, yes. 

3G0 Q. You did have money from time to time on account of 
these buildings for the purpose of building these houses? A. 

No, not for any purpose at all. Here, let me show you. I will answer 
this right here. Here is every payment, now. (Referring to Ex- 
hibit L. 0. D. No. 1.) Just take the check of $2800, received June 
13, 1902, you see (indicating). Now, it was paid June 17, 1902. 

They came in and said it was. I paid the check. It was drawn on [ 

the 13th and then I went and looked at it and saw he was not ready 
for it, so I held it until the 17th. On Juno 13th they ordered a pay¬ 
ment. 

Q. I notice that the plastering payment was one made in October, j 
according to your notes? A. Probably, yes. ! 

Q. Then, that was the payment you spoke of a while ago? A. | 
I didn’t speak of any plastering payment. | 

Q. Which was in October. A. 1 didn’t say I made any payment I 

in October. You asked me what time it was that the trouble com- sj 

mencod. . || 

Q. You said about October? A. I said I thought so. I did not , 

keep the dates about the trouble between Redfern and Coleman and 1 

Coon. ;> 

Q. You can’t fix the date, now, can you? A. No. I haven’t an 
idea. I could not do it. 

Q. You have got quite a number of houses on hand from various 
loans made in the Tome estate, have you not? j 

Mr. Colbert : One moment. I object to that question as grossly j 

improper, when it is none of Mr. Warren’s business whether 1 

361 he has or not. 

Mr. Warren : Well, I will leave it to the court whether it 
is proper or not. 
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Q. Mr. De Lashmutt, have you not, as agent, some houses on 
Whitney Avenue, near Fourteenth Street, upon which the Tome 
estate made loans? A. No, sir. 

Q. You have not? A. No, sir, nor any other property in the 
District which the Tomes hold or own, or for sale. 

Q. You say these houses are not completed? A. No, sir. 

Q. Have you sold them as trustee? A. Yes, sir. 

Q. Had Mr. Sloan sell them, did you not? A. Yes, sir. 

Q. He advertised them and sold them for you? A. Yes, sir. 

Q. Do you recall the announcement made at the time of the sale, 
to the effect that he offered them for sale as perfect houses, all fin¬ 
ished and ready to live in, all you have got to do is to turn the keys 
over. Do you remember that announcement was made at the sale? 
A. I remember his announcement. 

Q. Do you remember that he announced that the houses were in 
perfect condition; that they were all finished and ready to move in? 
A. He might have said that and he might not have said it, but not 
according to the plans and specifications. 

362 Q. Did you make any objection or qualification of his 
remarks? A. None whatever. 

Q. You heard them? A. I heard all that he said. 

Q. Mr. De Lashmutt, I understood you to say a moment ago that 
the houses were not'finished. In what respect are they not finished? 
A. A number of details. It is hard for me to go into them. One of 
them, notably, that anybody can see, is that three of them had no 
gas fixtures. 

Q. Was that the only objection you can state—the only defect? 
A. You asked me for one. 

Q. Now I ask you for another. A. That is all I can think of now. 
There are others. Some of the spigots, and things of that kind; de¬ 
tails around the house, that are not finished. 

Q. Anything else? A. No; that is some of them. 

Q. That is all you can recollect? A. Yes. 

Q. Then you failed to make this advancement because those 
spigots were not in connection? A. Oh, no, not at all; not at all. 
I didn’t say that. 

Q. Then, why did you fail to make it? A. Well, they were not 
finished. 

Q. And yet you say that- A. I did not say that was all that 

was not done. 

363 Q. Well, I ask you to name any more, if you know. A. I 
don’t recall now. 

Q, You expected to see that the houses were not completed. Now, 
I want to know in what respect they were not completed? A. Well, 
that is some of them. 

Mr Colbert : He has answered the question. 

Mr. Warren: I submit that he has not answered it. I will give 
him another opportunity. 

Q. Is there anything else that you can recall where they failed to 
complete it? A. Not just now. 
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Q. When was the last time that you inspected those houses? 
A. Oh, within a month; over a month. 

Q. Have you done anything to the houses since they were sold? 
A. Yes. 

Q. Have you rented them? A. No. 

Q. Done anything to them? A. Haller has done some work, but 
I don’t know what it was. 

Q. What work did he do? A. I don’t know what it was. I can 
find out and let you know. 

Q. How do you know he did some work? A. I paid him for it. 
Q. Do you know whether it was done or not? A. Sent up there 
to see? 

364 Q. Do you know yourself? A. No, sir. 

Mr. Warren: I object, to this testimony about what Haller has 
done, as the witness-has no personal knowledge of it. 

Q. Did you make any examination of the houses with the specifi¬ 
cations before you? A. When? 

Q. To see whether or not they were completed? 

Mr. Colbert : He asked you when. 

Q. Oh, any time? A. Yes, I went up there a number of times. 
Q. With the specifications? A. Yes. 

Q. When was the last time that you went with the specifications? 
A. I could not tell you. You see it lists been a year since the 
houses—How long has it been? The houses were sold early in the 
fall. I think September. 

Q. Did you go out about the time they were claimed to be com¬ 
pleted? A. Yes. 

Q. Have the specifications before you? A. Yes. 

Q. Did you make any memorandum or note of what they failed 
of in completion? A. I took a memorandum, because they were not 
completed. 

Q. And you can recall now, that they failed to have gas 

365 fixtures in some, and some of the spigots were out of fix, or 
something of the kind? A. Yes. 

Q. Were the spigots there? A. They are not there yet. 

Q. In what house? A. In three of them. There is none at all. 
Q. The spigots? A. Gas fixtures 1 said. 

Q. Which houses are the spigots missing in? A. I could not tell 
you which house. The gas fixtures are missing in three of them. 
There are seven. I don’t know the numbers of the houses, but there 
are three of them that haven’t them in. 

Q, How many of the houses have no spigots? A. I could not 
tell you that. 

Q. Can you say that there are any that haven’t the spigots? 
A. Yes. They might have some. 

Q. You mean by spigots, these little things that you turn on and 
off the water by, to stop the water and let it flow? A. Yes, they are 
spigots. 

Q. And those are all the defects you found there? A. No, I didn’t 
say that. I will bring you a list, if you want them. 
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Q. If you have got any fault to find with the houses I want you 
to bring it forward. A. I have no idea I would have an examina¬ 
tion of this kind. 

Mr. Colbert : Nobody else. 

366 Mr. Warren: I am not going to let you say that the 
houses are not finished and then stop there. 

Q. Did you make any investigation as to the financial standing of 
Redfern when you made this loan? A. Yes, sir. 

Q. What did you find it to be? A. Very good. 

Q. Did he have property? A. Yes. 

Q. Was it encumbered, Mr. De Lashmutt? A. I don’t know 
that it was. 

Q. Had you ever made him loans before? A. No, sir. 

Q. And yet he never had sufficient money to pay his interest on 
those? A. No. 

Mr. Colbert: He didn’t pay it. 

The Witness: He didn’t pay it, anyhow. 

Mr. Warren: We- will finish with him when he brings those 
specifications, Mr. Colbert, and those checks. 

By Mr. Warren: 

—. Don’t you sometimes make checks payable directly to the 
builders, although they are not the owners? A. No, sir. 

Q. You have not done that in any case? A. No, sir. 

(Without concluding the examination of the witness, at this point 
an adjournment was taken until further notice.) 

LYNN 0. DE LASHMUTT, 

By the Examiner. 

See Certificate. 

367 Defendants’ Exhibit L. 0. D. No. 1, 

Filed January 11, 1906. 

This agreement made and entered into this 15th day of March, 
A. D. 1902, by and between Samuel E. Redfern, of the District of 
Columbia, party of the first part, and Evalyn S. Tome, of Port De¬ 
posit, Maryland, party of the second part. 

Whereas, in consideration of full compliance on the part of the 
party hereto of the first part, of the conditions, covenants and stipu¬ 
lations hereinafter specified to be done and performed on his part, 
the said party hereto of the second part hath agreed to loan and 
advance to said party hereto of the first part the sum of Thirty-one 
thousand five hundred ($31,500) dollars, for which the said party 
hereto of the first part has executed and made payable to the order 
of the said second party, hjs seven certain promissory notes of even 
date with these presents, each for the sum of Forty-five hundred 
($4500) dollars payable one year after date, with interest payable 
semi-annually, at the rate of six per cent, per annum, separate notes 
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being given for the interest as it shall become due and payable upon 
the aforesaid principal notes from date to maturity thereof, payment 
of said notes being secured by certain Deeds of Trust, securing each 
of said notes above mentioned of Forty-live hundred ($4500) dollars 
respectively upon lots numbered, of Redfern’s sub-division of lot 22 
in Block 20 Columbia Heights, to Henry A. Nesbitt and Lynn O. 
De Lashmutt, Trustees, said Deeds of Trust constituting first 

368 lien respectively, upon the lots specified. 

Now, therefore, the said party hereto of the first part, in 
consideration of said loan and advance to be advanced as herein¬ 
after specified, doth hereby for himself and heirs, executors and ad¬ 
ministrators covenant and agree to and with the said party hereto of 
the second part her heirs, administrators and assigns, to erect at his 
own cost and expense and to have completed and ready for use and 
occupancy by the first day of September, A. D. 1902, fully released 
discharged and clear of all rights and claims under the law of said 
District of Columbia, commonly called the Mechanics’ Lien Law, 
a building on each of (he aforesaid and referred to lots of 
ground in accordance with certain plans and specifications prepared 
by N. T. Haller, Architect, a true copy of which, signed by said 
Architect and the party hereto of the first part has been handed to 
said party hereto of the second port. And, the said party hereto of 
the second part for herself her heirs, executors and assigns, doth 
hereby covenant and agree to and with the said party hereto of the 
first part, liis heirs, executors, administrators and assigns, to make 
advances of the aforesaid sum of Thirtv-Onc thousand five hundred 

9/ 

($31,500) dollars to the order of the said party hereto of the first 
part, as follows: 

First: When said Deeds of Trust are recorded and certified by 
the Real Estate Title Insurance Company of the D. C., to be first 
and valid liens respectively upon said lots and upon produc- 

369 tion of the Certificate of the Assessor of Taxes, showing all 
arrearages of taxes paid, the sum of $7,000. Paid April 18, 

1902. 


Second: On said buildings when the first floor joists thereof are 
certified bv said architect and the said Lvnn Do Lashmutt, to be in 
place, the sum of Twenty-eight hundred ($2,800) dollars. 

Third: On said buildings, when the second floor joists thereof are 
certified by said architect and the — Lynn De Lashmutt to be in 
place the sum of Twenty-eight hundred ($2,800) dollars. 

Fourth: On the said building when the third floor joists thereof 
are certified by said architect and the said Lynn O. De Lashmutt, 
to be in place, the sum of twenty-eight hundred ($2,800) dollars. 

Fifth: When the roofs of said buildings are on and certified by 
said architect and the said Lynn O. De Lashmutt to be in place the 
sum of twenty-eight hundred ($2,800) dollars. 

Sixth: When the said buildings are fully studded and ready for 
plastering and so certified by said architect and the said Lynn O. 
De Lashmutt, the sum of twenty-eight hundred ($2,800) dollars. 

Seventh: When the said building are fully plastered and so 
370 certified by said architect and the said Lynn O. De Lashmutt, 
the sum of twenty-three hundred ($2,300) dollars. 







I 


JOSEPH M. COLEMAN ET AL. 


168 


Eighth: When said building- are completely trimmed out, includ¬ 
ing heating, tiling and plumbing, and so certified by said architect 
and the said Lynn 0. De Lashmutt, the sum of twenty-eight hundred 
($2,800) dollar’s. 

Ninth: When said building- are fully finished and ready for occu¬ 
pancy, and so certified by said architect and the said Lynn 0. De 
Lashmutt the sum of Fifty-four hundred ($5400) dollars. 

$4,000 Fire Insurance upon each of said houses shall be placed 
by the said Lynn O. De Lashmutt, when the same shall be under 
roof, for the term of this loan, payable to the hereinbefore men¬ 
tioned trustees. 

In testimony whereof witness the hands and seals of the said first 
and second parties hereto on the day and year first herein written. 

SAMUEL E. REDFERN. [seal.] 

Witness * 

As to Redfern, A. M. GORMAN. 

It is agreed by and between the first and second parties hereto, as 
a part and condition of this contract, that the Fidelity and Deposit 
Company of Maryland, Bondsmen of the first party unto the 

371 second party under this contract shall receive due written 
notice from said second party of the maturity of the within 

designated' advances of money prior to their payment. And further, 
that that said first party shall exhibit to said second party a release 
of all mechanics liens signed by his contractors, Coon & Coleman, 
and their Sub-contractors for work done and material furnished upon 
the buildings herein described, before the final payment or advance 
under this contract shall be paid. 

SALUEL E. REDFER-. [seal.] 

Witness i 

A. M. GORMAN, sis to Redfern. 

$2800 First floor joist payment, Received May 21st 1902 Paid 
May 26 1902. 

$2800 Second floor joist payment, Received June 4th 1902 Paid 
June 7th 1902. 

Check $2800 3rd floor joist payment Ree’d June 13 1902 Paid 
June 17/02 

Check 2800 Roof Payment Rec’d July 3 1902 Paid July 9 
1902 

Check $2803 Ready fro plastering payment Rec’d July 22/02 
Paid July 26, 1902 

Check for $2300, plastering payment Rec’d Oct. lst/1902 Paid 
Oct, 3, 1902 

372 Check for $2800 trimmed Payment Rec’d Nov. 24/1902 
Paid Nov. 25/1902. 
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373 Defendants' Exhibit L. 0. D. No. 2. 

Filed January 11, 1905. 

Washington, D. C., M’ch 31,1903. 

C. G. Sloan & Co., General Auctioneers, No. 1407 G Street N. W. 
Appraisers of Real and Personal Property. 

fr 

Sold for Henry A. Nesbitt and Lynn 0. De Lashmutt, Trustees. 


Phone 1468. Book No. 34. 

Sold 

No. 1012—To Thos. J. De Laskinutt for. 4250 

“ 1010— 4250 

“ 1008— 4250 

“ 1006— 4250 

“ 1004— 4250 

“ 1002— • 4250 

“ 1000— 4250 


$29,750 

Charges: 

To Advertising “E. Star”. $42.90 

“ “ “R. E. & C. R.”. l.~ 

“ Postals . 2.25 

“ Services . 50. 

“ Advertising “W. Post.”. 3.50 

- 99.65 


374 Money advanced as per statement. 26,100.00 

Interest from M’ch 15,1902 to M’ch 31-1903.... 1,965.75 

Commissions on sale . 1,487.50 

Expences of sale as per statement. 99.65 


29,652.90 
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375 Testimony on Behalf of Defendants. 1 

Filed February 21, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

< 

Joseph M. Coleman et al.. Complainants, 

' vs. 

Samuel E. Redfern et al.. Defendants. 

* $ % * * * * 

i 

i 

Direct examination. 

By Mr. Johnson: 

^ Q,. Mr. Redfern, I believe you are one of the defendants to this 
case. A. Yes, sir, I believe so. 

376 Q. On the 15th of March, 1902, you received a deed from 
Mr. Gorman for the seven lots made subject of this dispute, 

and it has been testified that on the 17th day of March, 1902, you 
negotiated a building loan from Mis. Tome for $31,500., will you 
state whether or not there was any understanding between you and 
Mis. Tome as to how the money received under this loan was to be 
applied? A. There was a written contract between Mrs. Tome and 
myself explaining how the money was to be applied. 

Q. Was there any other'understanding between you? A. No. 

Q. Was there any verbal'understanding between you? A. No. 

Q. Did you ever talk with Mrs. Tome personally about the appli¬ 
cation of the money secured under this loan. A. No. 

Q,. Did you ever talk with any of her agents in respect to the appli¬ 
cation of this money? A. Outside of the conditions prescribed in 
that contract itself, nothing else. 

Q. Through whom did you procure this loan? A. Mr. A. M. 
Gorman. 

Q. He is one of the defendants in this case, is he not? 

377 A. I’think he is named in connection with the case. 

Q. Did you ever see Mr. De Lashmutt, Mrs. Tome’s local 
agent, with respect to this matter? A. Not until after the loan was 
fixed up and completed. 

Q. Did you ever have any conversation with Mr. De Lashmutt 
with respect to the use of this money? A. I never did. 

Q. Did you ever authorize Mr. Gorman to make any arrangements 
with Mrs. Tome or Mr. De Lashmutt as to how the money was to he 
used? A.' Other than the contract, no. 

Q. In other words, the only agreement you had with Mrs. Tome 
or her agents was that contained in this written contract that you 
have referred to? A. Yes, everything was embodied in that contract. 
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(Mr. Johnson: Has that contract been offered in evidence. I will 
procure that contract and offer it in evidence.) 

Q. Mr. Redfern, did Mr. Gorman have any interest in that prop¬ 
erty after selling it to you? A. He had an interest in the property 
to the extent of some second trust notes, amounting to something like 
$3,800. 

Q. lie owntfed the property before you got it? A. I bought it 
from him. 

Q. What was the purchase price of the property? A. I 

378 think $9,800. 

Q. How much did you pay in cash? A. $6,000. 

Q. How -as the remaining $3,800. secured? A. By second trust 
notes on the property. 

Q. When you say that ho had an interest to the extent of the sec¬ 
ond trust notes you mean to the amount of $3,800? A. Yes, 

Q. Were you a partner with him in the erection of these houses? 
A. No; I agreed to pay him a commission in the matter. 

Q. You mean you agreed to pay him a commission for securing 
the loan? A. Yes. 

Q. What commission did you agree to pay him? A. I think it 
was the usual building loan commission of five per cent.; I think 
that was the amount. 

Q. Was that paid him? A. O, yes. 

Q. Did Mr. Gorman receive the total purchase price out of the 
loan for the ground? A. Yes, by the cash first paid at the time of 
the transfer and then the second trust notes were paid up afterwards. 

Q. Then the total amount he received was $9,800. for the 

379 ground and his commission for securing the loan? A. Yes. 

Q.. Did he ever receive anything else out of the loan? A. 
No, nothing else. 

Q. Did you ever represent, Mr. Redfern, to the complainants 
Coleman & Coon, that you would apply the remainder of this build¬ 
ing loan, or any part of it, to the erection of these houses? A. No. 

Q. Did you ever explain to them how this loan was to be applied? 
A. I told them I had secured a building loan and out of this loan I 
intended to pay for the property purchased. 

Q. The purchase from whom do you mean? A. The purchase 
from Mr. Gorman. 

Q. You mean for the ground? A. Yes. 

Q. Did you ever represent to them how the remainder of the loan 
was to be applied? A. No. 

Q. Did you over authorize any one else to represent to them how 
the remainder of this loan was to be applied? A. No; I never 
authorized any one to make any such statement in that connection. 

Q, Mr. Redfern, did you ever state to Coleman & Coon that the 
total amount of the loan received from Mrs. Tome was to be applied 
to the erection of these buildings? A. No. 

380 Q. Did you ever make any similar statement to them? A. 
No, I could not make a statement of that kind, because I told 

them the ground was to be paid for out of this loan. 
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Q. According to your understanding with Mrs. Tome how was 
this $31,500. to be advanced to you? 

(Mr. Siioles: I object to that question as the witness has already 
stated the only understanding he had with Mi’s. Tome was embodied 
in this written contract, and we call for the production of that con¬ 
tract) . 

(Mr. Johnson: It is stipulated between counsel that a copy of the 
contract between Mrs. Evely S. Tome and Samuel E. Redfern offered 
in evidence, may be considered in evidence as the original, subject to 
verification with the original when the original is produced with the 
understanding that blanks appearing in the copy be filled up accord¬ 
ing to original. That this copy be marked as “Defendant’ S. E. R. 
Exhibit No. 1”) . 

Q. Mr. Redfern, the contract just offered in evidence requires that 
this money shall be advanced to you as the work on the house pro¬ 
gresses, will you state whether or not the money was advanced ac¬ 
cording to that contract? A. Yes, it was. 

Q. Did you ever receive any payments ahead of the time limited 
by the contract? A. No. 

Q. You received the payments then as called for by the contract. 
A. Yes. 

381 Q. It has been testified that you said to either Mr. Coleman 
or Mr. Coon that there would be a large payment reserved 

as a final payment on account of this contract, did you ever make 
such a promise? A. .Tt has been testified that I made that statement? 

Q. Yes, did you make it? A. No, I never made it. 

Q. The contract in evidence requires that $5,400. be reserved as a 
final payment to be made when the houses were completed, did you 
ever represent to either Coleman or Coon that more than that amount 
would be reserved for the final payment? A. No, I never did. 

Q. Mr. Redfern, was any of this loan advanced to Mr. Gorman 
other than the commissions that you have spoken of and the purchase 
price of the ground? A. No, nothing. 

•Q. How was the money paid to him? A. Which money do you 
mean ? 

Q. The instalments on the loan as they matured? A. They were 
paid to me. 

Q. By check? A. Yes. 

Q. Whose check did you receive? A. I received Mrs. Tome’s or 
Mr. Nesbit’s check, I hardly remember which, it came from Bal¬ 
timore, it must have been Mrs. Tome’s check. 

382 Q. Who was Mr. De Lashmutt? A. He was Mrs. Tome’s 
agent in Washington. 

Q. You received the money from him? A. I received it from 
him but it was not his check. 

Q. Your recollection is that it was Mrs. Tome’s check? A. Yes. 

Q. Was any part of the money paid to Mr. Gorman? A. No, 
except the money for the purchase price and the commission. 

Q. Have you received all this loan, Mr. Redfern? A. No. 

Q. How much haven’t you received? A. I think about $5,400. 
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Q. Will yon state how you have applied all of the loan that you 
have received? A. Well, I paid for commissions to Mr. Gorman 
something like $1,500. 

Q. Before you go on, I want to ask you, you say you have re¬ 
ceived all of the loan but about $5,400? A. Yes, all but about 
$5,400. 

Q. Well, how did you apply the amount you received? A. I 
paid the commissions. 

Q. Of how much? A. $1,500. 

383 Q. And what else? A. I paid him $9,800, and then I 

paid- 

Mr. Warren: 

Q. Who did you pay that to? A. To Mr. A. M.- Gorman. 

Mr. Johnson: 

Q. Go ahead. A. I paid, I think, $15,100. to Coleman and 
Coon. 

Q. And what else did you pay out of the loan, do you recall? A. 
I had to pay for transfers, etc. 

Q. You received $26,100. on account of the loan thus far and you 
have paid out $26,400. where did the difference come from—who 
made up the difference? 

(Witness does not answer). 

Q. You say you have received on account of this loan this far 
$26,100. and you have testified that you have paid out on account 
of the buildings $26,400. in addition to some minor expenses? A. 
Yes, there were some other expenses not enumerated. 

Q. Where did the money come from to make up that difference? 
A. Out of my own bank account—where all the money went when 
I received it—I put it in the bank to my account. 

Q. Then all the money coming from the building loan was applied 
for no other purpose than the building itself? 

384 (Mr. Warren: We object to the question as leading.) 

A. It was all applied in the erection of the building, payment for 
the ground, transfers, and commissions. 

Q. Why, did you say, Mr. Redfern, was it that you didn’t receive 
the remaining $5,400 from Mr. Do Lashmutt? A. That payment, 
was by the terms of the contract, to be made when the houses were 
completed and the houses never have been completed. 

Q. Did Mr. De Lashmutt ever assign any reason for not making 
that payment? A. Because the houses were not completed according 
to the contract. 

(Mr. Warren: We object to that because it is hearsay evidence.) 

Q. Are you familiar with the handwriting of Mr. De Lashmutt? 
A. Yes. 

Q. I hand you this paper and ask whether or not that is his hand¬ 
writing? A. Yes, two signatures of Mr. De Lashmutt. 

(Mr. Johnson: I offer this letter in evidence and ask that it be 
marked for identification as “Defendants’ S. E. R. Exhibit No. 2.) 
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Mr. Shores : We object to the introduction of this letter as ef¬ 
fecting the rights of the complainants, as an attempt to prove a fact 
by a letter from some third party to the witnees, not specifying in 
what particular the houses are not completed, and with no oppor¬ 
tunity of cross examination of the writer, making it simply hearsay 
evidence.) 

385 Q. Have you ever since received from Mr. De Lashmutt 
that $5,400? A. No. 

Q. Have you ever received any part of that $5,400 from him? A. 
No. 

Q. Did you ever authorize him to deduct the interest on the build¬ 
ing loan from that sum? 

(Mr, Warren: I object to the question as not material to the 
issues of this suit, as no agreement or arrangement made between 
Mr. Redfern and Mr. De Lashmutt contrary to the contract offered 
in evidence, is binding upon the complainants to this cause.) 

Q. Did you ever authorize Mr. De Lashmutt to deduct out of this 
last payment of $5,400 the interest due on the loan? A. I did. 

Q. Did he ever agree to it? A. He did. 

Q. Will you look at this letter and see whether that is the signa¬ 
ture of Mr. De Lashmutt? A. It is. 

(Mr. Johnson : I offer this letter in evidence as “Defendant-’ S. E. 
R. Exhibit No. 3.) 

(Mr, Warren: We object to the introduction of the letter as an 
attempt to change the contract between Mr. Redfern and the money 
lender.) 

Q. Do you remember the amount of the interest you authorized 
him to deduct, Mr. Redfern? A. No, I do not. 

Q. Can you get it? A. I can; it is- 

386 Q. Has the second trust on that property been released? 
A. It has. 

Q. Mr. Redfern, according to the contract between you and Messrs. 
Coleman & Coon, offered in evidence in this case, these building- 
had to be completed by the 12th of September, 1902, Mr. Coleman’s 
testimony attempts to justify his delay by explaining there were 
certain delays caused through your fault, will you state whether or 
not either Coleman or Coon made any claim during the progress of 
the work or afterwards for any delays caused by or through you? 
A. They never made any claims during the time of the erection at 
all; they never made any claims. 

Q. Did they ever claim any delay on account of survey not being 
made in time? A. No, not until after the time the buildings should 
have been completed. 

Q. Did they ever make any claim on account of the sub-division 
not being recorded? A. No. 

Q. Did they ever make any claim on account of there being a 
frame building on the premises? A. No; there was a frame build¬ 
ing there, but they made no claim until after the time had passed 
for the erection of the buildings. 
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Q. Did they ever make any claim on account of the s6W6F not 
being in? A. Not until the end of the time. 

387 Q. Or the painting having to be done over again? A. No. 
Q. Did they over make any claim on account of the .pay¬ 
ments being held up? A. No. 

Q. Are you familiar with the signatures of Coleman & Coon? A. 
Yes. 

Q. Will you look at this letter I hand you and state whether or 
not that is their signature? A. Yes; I think that is Coleman’s writ¬ 
ing; it is the signature of the firm. I have several of them. 

(Mr. Johnson: I offer this letter in evidence as “Defendant S. 
E. R.’s Exhibit No. 4.) 

(Mr. Johnson: I find that I haven’t certain letters here that I 
thought I had and will have to ask that further examination of the 
witness be suspended for the time.) 

Cross-examination. ( 

By Mr. Colbert: 

X Q., Mr. Rcdfern, what was the contract price to be paid to Mr. 
Coleman for the construction of these houses? A. It was $24,500. 
— Q. And you agreed to pay $9,800 for the ground? A. 
Yes. 

388 X Q. If I am not mistaken this makes a total of $34,300 
and the full amount of the loan was $31,500, as I under¬ 
stand it? A. Yes. 

XQ. Out of that amount you paid $1,500 commission? A. Yes. 
XQ. Which left $30,000?' A. Yes. 

XQ. Where did the other come from? A. I guess I had that 
amount on hand at the time the houses were started. 

X Q. In what bank did you carry your account? A. I had an 
account at Bell & Co.’s and Riggs Bank. 

X Q. What stage of construction had the houses reached when 
Coleman and Coon quit? A. They were roofed in and according to 
their claim wore completed. 

X Q. In what respect were they not completed according to your 
understanding? A. In many things they were not completed, but 
I cannot enumerate them now, and the general class of the work 
in the first instance was not what wo expected under the circum¬ 
stances. 

(Mr. Warren: We object to any statement by the witness as to 
what witness expected.) 

X Q. Who was the architect? A. N. T. Haller. 

389 X Q. Was the body of the work on the houses completed? 
A. Yes. 

X Q. Were the houses trimmed out? A. Yes. 

X Q. They were painted? A. They had paint on them. 

X Q. Did you pay them all of the contract price with the exception 
of this last payment? A. I think so. 

X Q. Did you pay them $2,800 when the houses were trimmed 
out—did you make them that payment? A. Where does that pay- 
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inent OOme in? Let me see that payment. The only payment due 
was the- final payment on the work. 

X Q. What became of that money; that $5,400 representing all 
that last payment? A. In the contract between Coleman and my¬ 
self? 

X Q. Yes. A. It has never been paid. 

X Q. Do you still carry it in your bank? A. No. 

X Q. My question is, what did you do with it, you say you put 
it in bank to pay the contract price when due? A. I don’t think I 
said that. 

(Mr. Johnson: I object to the question for the reason that the 
witness did not say anything of that kind.) 

390 X Q. I understood you to say that when you got the pay¬ 
ments from Mr. De Lashmutt you put it in bank, is that 

right? A. Yes. 

X Q. You had this 5,400. to make this last payment, and you 
were preparing to make it, what did you do with that money? A. I 
don’t know whether I ought to answer that question. 

(Mr. Johnson: I object to the question for the reason that the 
witness has testified that he did not make the last payment because 
he stated he did not receive the last payment from Mi's. Tome.) 

X Q. You did state that you received the last payment of $5,400. 
from Mr. De Lashmutt but you never gave us the reason why you 
did not pay Coleman and Coon the last installment, did you make 
any such statement? A. The reason the last instalment was not 

«s / 

paid was because the houses were not completed. 

(The session was adjourned to Thursday, the 27th of October, 
1904, at one o’clock P. M.) 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 
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.Joseph M. Coleman et al., Complainants, 
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Samuel E. Redfern et al.. Defendants. 

%tr 4* 

^ 'T* 'p 'p ^ 

391 Samuel E. Redfern. 

Direct examination. 

By Mr. Johnson: 

Q. Mr. Redfern, were the specifications for the construction of 
these houses signed by you and Messrs. Coleman & Coon? A. Yes, 
sir. 

Q. Did you examine them before signing them? A. I did. 
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Q. Can you state whether they required the owner or the C6ri j 
tractor to supply the paper, gas fixtures and service for the houses? 

(Mr. Warren: I object to the question for the reason that the 
specifications arc (lie best evidence of what they required.) 

A. I think the specifications state that the contractor of the 
job was to furnish the paper, gas fixtures and services for the 
building. 

392 Q. Was there ever any agreement independent of the 
specification between yourself and Messrs. Coleman and Coon 

that you were to supply the paper, gas fixtures and service? A. No. 

Q. It is contended by the complainants, Mr. Red fern, that there 
was some extra concrete work performed by Coleman and Coon 
which was not required of them by the contract, what have you 
to say about that? A. I gave no such order as that to my recollec¬ 
tion. 

Q. Have you any independent knowledge as to whether that work 
was done? A. Any extra work? 

Q. Any extra concrete work? A. No. 

Cross-examination. 

By Mr. Warren: 

X Q. Mr. Redfern, when did you first meet Mr. Gorman? A. I 
first met Mr. Gorman short time before the contract was made with 
him. 

X Q. How long before; can you approximate how long before 
it was? A. Well, I should say a little less than a month. 

393 X Q. Before this contract offered in evidence here was 
signed? A. Yes, sir. 

X Q. Who introduced you to him? A. Mr. ITaller. 

X Q. He introduced you for the purpose of making this con¬ 
tract, didn’t he? A. I don’t know what his purpose was, but the con¬ 
tract came out of the introduction. 

X Q. Did you know of Mr. Gorman before that time? A. I had 
never been introduced to him before that time, but I had known of 
Mr. Gorman for a long time; I had been in the real estate business 
myself, and he used to come in the office in a business way, but I 
had never been introduced to him; I had only seen him in the 
office once or twice in a business way. 

X Q. Was it at your request or Mr. Gorman’s request that the 
introduction was made? A. I could not tell about that. 

X Q. Did you know before you were introduced to him why you 
were meeting him? A. I did not; it didn’t make enough impres¬ 
sion on me to say about that. 

X Q. What brought this particular property to your attention, 
Mr. Redfern? A. It was a man, Mr. Haller, who brought it to 
my attention. 

394 X Q. And that was about a month, you say, before you 
signed the contract? A. I don’t give that as a positive fact, 

but I think it was somewhere in the neighborhood of a month. 
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XQ. Do you know what you gave for the ground per foot? 

A. I never figured it out. 

X Q. You say you never figured it out? A. No, I never figured 
out the price per foot. 

X Q. Do you know how much per lot you paid for it? A. Let’s 
see, there were seven lots and the ground cost $9,800. (Witness 
figures.) 

X Q,. You never did figure the amount per foot you gave for it? 
A. Yes, I may have done so, but I don’t recall it now. 

X Q. Did you ever see the property before you bought it A. Yes, 
sir. 

X Q. What was the condition of it at the time you bought it? 
A. The condition of it. It was a little below grade; it was a rough 
and unimproved piece of ground or commons, as a great deal of the 
property out there was, and some rubbish thrown around in different 
places. 

395 X Q. Do you know what property was worth in that 
neighborhood at the time you bought it? A. I had a gen¬ 
eral idea; I wasn’t particularly up on it. 

X Q. Did you make any inquiries as to the value of the property 
before purchasing it? A. No. 

X Q. You made no inquiries at all as to what ground was worth 
per foot at the time you bought it? A. No. 

X Q. How long had you been in the real estate business before 
you bought this piece of ground? A. I had been in the real estate 
business about five years before I bought that ground. 

X Q. Did you know anything about values in that neighborhood? 
A. I had my own ideas about values. 

X Q. What was your idea as to the value of ground there at that 
time? A. This particular piece of property? 

X Q. Yes? A. What I paid for it. 

X Q. I understood you to say a moment ago that you did not 
know the value in that neighborhood? A. I said I had my own 
ideas about it. 

X Q. You have as good an idea now as you had then as to the 
price per foot, haven’t you? A. I don’t know whether I have or 
not. It has been some little time since I made that deal and I 
haven’t been figuring on property there much since then. 

396 X Q. What is your idea of the value of property in that 

neighborhood? A. -. 

X Q.. Before you answer that question let me ask you, what was 
the depth and widths of these lots you bought? A. That I bid on? 

X Q. That you bought—in this transaction ? A. I could not give 
you those figures just now, I haven’t them in mind; the plat shows 
what it is. 

X Q, Now, what is your idea of the value of property in that sec¬ 
tion? I mean at the time you bought. What is your idea now 
of the value of property in that neighborhood at the time you 
bought? A. What I paid for the property. 

X Q. What was your idea of the value of the property at that 
time? A. I paid $9,800. for the property. 
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X Q. Mr. Rcdfern, do you know wliat the ground was worth per 
foot? A. I may have my ideas about what the property was worth 
up there. 

X Q. What do you suppose, speaking from your idea, was the 
value of the ground per foot at the time you bought? A. At the 
time I bought the value ought to have been in the neighborhood 
of about $2. per foot. 

X Q. That is your idea? A. Yes. 

397 X Q. How did you get that idea, Mr. Rcdfcrn? A. You 
mean how did I arrive at that idea? 

X Q. Yes. A. I think 1 told you I didn’t ask anybody—I didn’t 
consult any one about it—I looked at the property and that was my 
own idea. 

X Q. Mr. Gorman told you, did he not? A. lie never said any¬ 
thing about it to me. 

X Q. Mr. Haller told you, then? A. No. 

X Q. Ilow long was it after you first saw Mr. Gorman before 
you bought the property? A. I am unable to state. 

X Q. Was it a week? A T gave you the approximate time, as 
near as I could remember it, and how much time elapsed before I 
purchased the property after I met Mr. Gorman. 

X Q. That was the time you signed the contract with Coleman 
and Coon, wasn’t it? A. T think the question was in regard to 
purchasing the property; I may have been mistaken about that. 
There was probably a week or ten days elapsed before I bought the 
property after seeing it. 

X Q. How many times did you look at the property during that 
time? A. I looked at it once. 

X Q. Did you sign the contract to purchase before securing 

398 the loan? A. 1 will have to get my dates figured out. I 
have a memorandum I made from the dates the other day 

here. No, I don’t think I did. 

X Q. As a matter of fact, Mr. Gorman told you he had the loan 
secured if vou would buy it, didn’t he? A. Yes. 

X Q. He had that arranged when he first came to you? A. I 
could not tell about that. 

X Q. The first thing you heard was he had a loan secured if you 
would buv it? A. No. 

i •• 

X Q. Did he get a loan before you bought it? A. I could not 
tell vou whether ho did or not. 

X Q. When did he tell you ho had the loan secured first? A. I 
could not tell you about that; it all happened in about the same 
time, there wasn’t much difference in the dates; it all happened in 
a week or two. 

X Q. I understood you to say, Mr. Redfern, that Mr. Gorman 
stated he had loan secured if you would buy it? A. I don’t think 
1 did - 

X Q. Wasn’t you assured the loan would be made before you 
bought the property? A. I was told that if I did buy it, he could 
get me a loan. 
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X Q. That was the consideration upon which you bought 

399 it, wasn’t it? A. Yes, if things went favorably every way I 
would make the transaction. 

* X Q. Then Mr. Gorman had seen in regard to securing the loan? 
A. I don’t know what Mr. Gorman had done. 

X Q. Did you ever make application to Mr. Gorman for the 
loan? A. Yes. 

X Q. Have you that writing? A. No. 

X Q. You could get it? A. I suppose Mr. Gorman has it. I 
will qualify my own answer by saying that I think I did. 

X Q. Was it before or after you bought the ground? A. Before. 
X Q. You made the application before you bought the property? 
A. No, about the same dates; it was simply a business transaction, 
and has been carried through on about the same dales. 

X Q. Ho told you from whom he would get it? A. I don’t think 
he did, at that time. 

X Q. Wasn’t the application you made an application made for 
the purpose of showing to the Tome estate? A. I could not tell you 
what it was for. 

X Q. You made the application through Mr. Gorman? A. 
Yes. 

400 X Q. What did it state? A.. I couldn’t say, I haven’t 
seen it for a long while. 

X Q. After first seeing Mr. Gorman, at which interview the prop¬ 
erty was called to your attention, you were about a week or ten days 
in purchasing it, is that right? A. Yes, about that time. 

X Q. And you got a loan to purchase it? A. No, I don’t think 
I said that. 


X Q. What do you say about that. Wasn’t the loan guaranteed 
before you purchased it? A. Let me sec just liow it was. The order 
in which it came- 

X Q. I understood you to say you made application before you 
purchased the property. A. Yes. 

X Q. And you found you could get the loan before you pur¬ 
chased the property? A. That is just what I am trying to think 
of now—I think it was about the time I made application for the 
loan. 

X Q. How long after you first saw Mr. Gorman was it that you 
made application for the loan? A. I think it was in two or three 
days, something like that. 

X Q. You first saw him and then in two or three days you made 
application for the loan? A. Yes. 

401 X Q. How long was it pending before it was granted? 
A. I could not tell you that. 

X Q. You had the specifications and plans before you made the 
application for the loan, did you not? A. I don’t remember; the 
order in which it came I don’t remember just at this time; there were 


plans and specifications prepared, but I can’t remember just what 
time we got them. 

X Q. Don’t you know no one would grant a loan without first 
having the plans and specifications before them? A. I say I don’t 
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know how that came; I don’t remember the order in which they 
came; there were plans and specifications. 

X Q. Could you make them in two or three days? A. I don’t 
think they wore made in that time. 

X Q. They were already made? A. That 1 don’t remember. 

X Q. As a matter of fact, wasn’t the whole deal fixed up—plans 
and specifications made, commissions and offer in and application 
for loan made—before you were called into the matter, and shown to 
you and you were asked if you would take title to the property? 
A. I met Mr. Gorman through Mr. Haller, and the subject, of 
course, was brought up and we talked it over and I considered it and 
looked at the property and took it. 

402 X Q. Didn’t be show you the plans and specifications on 
these very houses? A. lie may have done so. 

X Q. You know whether lie showed them to you? A. I think he 
did; I am not positive. 

X Q. That was the time you first hoard of the lots? A. Probably 
it was; yes. 

X Q. Did they show you the proposed sub-division at the time 
they had this talk with you ? A. I presume they did. 1 would not 
say positively; I presume they did. 

X Q. When your attention was first called to this ground, as I 
understood you to say, they had a proposed subdivision whereby the 
ground was to be subdivided into seven lots; had plans and specifi¬ 
cations prepared, and then called you into the matter, is that right? 
A. My recollection is not positive on the subject; that may be right. 

X Q. Did you try to make a contract with Mr. Vaughn’for the 
erection of these houses? A. He tried to make a contract with me 
for the erection of the houses. 

X Q. Why couldn’t he make the contract? A. He could not 
furnish me with a proper bond. 

X Q. Wasn’t there some kick on the contract price? A. I don’t 
think there was. 

403 X Q. When did you first meet Coleman & Coon in the 
matter? A. It was, I presume, along the first part of March. 

X Q. Were the papers all recorded before you met them? A. 
What papers do you mean? 

X 0. Deeds to the property? A. No, I don’t think they were. 

X Q. Who introduced you to them? A. Mr. Haller. 

X Q. For what purpose? A. The principal purpose was in con¬ 
nection with the erection of these houses. 

X Q. Wasn’t that part of the arrangements that they were to get 
a contractor for you to build the house? A. No. 

X Q. They didn’t say anything about that when they talked sale 
of the lots to you? A. No, that part was to be arranged afterwards. 
After the transaction was closed and the loan secured. 

X Q. You left that to them? A. I think so. 

X Q. Will you explain, then, why you signed the contract on the 
15th day of March and the papers were not recorded until April 
18th, 1902? A. No, I can’t remember the reason for that. 
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X Q. You haven’t a very clear recollection about this 

404 transaction? A. Yes; it has been sometime since the trans¬ 
action and I can’t explain all those things just now. 

X Q. Mr. Redfern, isn’t the explanation that the whole matter 
was fixed in every way before your attention was called to this trans¬ 
action ; that subdivision was planned, the plans and specifications 
made, loan secured and the contractors obtained before the matter 
was called to your attention? A. The first part about the sub¬ 
division and plans and specifications may be right, but about the con¬ 
tractors, no. 

X Q. You obtained parly to build the houses before you bought 
the property? A. It is probable we may have entered into a contract 
to build before the property was purchased, but I don’t think so. 
There was an understanding between the seller and myself before 
that. 

X Q. Was your contract to purchase in writing? A. I think it 
was. 

X Q. Will you produce it? A. I don’t know where it is; I will 
see if I can. 

X Q. Did you ever have a contract in writing to buy this prop¬ 
erty? A. I don’t know whether I did or not. 

X Q. What was it you referred to a while ago when you said it 
was in writing? A. That was the contract about the loan—the ap¬ 
plication for the loan. 

405 X Q. Then you mean the contract for the loan instead of 
the contract of purchase? A. The application for the loan. 

X Q,. That is a contract, is it? A. I think the application for 
the loan was in writing and that was what I was thinking about when 
you asked the question. 

X Q. I understood you to say you made application for the loan 
about three days after you met Mr. Gorman? A. Yes. 

X Q. And you got the loan shortly afterwards? A. Yes. 

X Q. And that you made a contract to purchase the ground 
within ten days after you met Mr. Gorman? A. That could not 
have been; I could not have said that—I don’t sec how I could have 
made a contract with Coleman and Coon about ten days after I met 
Mr. Gorman. * 

X Q. I understood you to say you made a contract with Mr. 
Gorman about ten days after first meeting him for the purchase of 
the ground? A. That is probably right. 

X Q. During that time you had never seen Coleman and Coon? 
A. I used to see Coon around Haller’s office every day or so. 

X Q. In reference to this matter. A. I don’t think so. 

406 X Q. Isn’t it a matter of fact that they were building a 
house for you at that time on Corcoran Street? A. They 

did build a house for me on Corcoran Street. 

X Q. Wasn’t it about that time? A. Yes, both buildings were 
going on at the same time. I am not positive about all these things; 
it has been a long time; I can’t remember these dates exactly; it 
was all in about that period of time. 

X Q. I understood you to say, when you testified the other day, 
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that you had a bank account at that time; that you had money of 
your own; do you mind telling me the amount of your bank account 
at that time? 


(Mr. Johnson: I object to the question as irrelevant and imma¬ 
terial.) 

A. I don’t see what that question has to do with it. 


(Mr. Johnson: And I further instruct the witness not to answer 
the question). 

X Q. I notice you say on page twelve of your testimony, “I guess 
I had that amount on hand at the time the houses were started,” 
what amount do you refer to? A. Whose question was that? 

X Q. I asked you that question at the last session here? 


(Mr. Johnson: If you will read the proceeding three or four 
questions and answers you will ascertain from the record what 
amount the witness refeiTed to). 


X Q. Do you mean about $4,000? Where did the other come 
from? You said you guessed you had that amount on hand 
407 at the time the houses were started, what amount do you 
refer to? A. I can’t really see the object in my answering 
that question. I cannot sec that my bank account, has any con¬ 
nection - " with this matter. 


(Mr. Johnson: I object to the question for the reason that it is 
obvious from the record the amount the witness referred to, and the 
question has for its object cither that the witness repeat or change 
his testimony). 

(Mr. Warren: Counsel has no hope of making any one change 
his testimony when he has stated it right in the first instance). 


X Q. Did you have $4,000. on hand at that time? A. I refer 
you to that answer. 

X Q. You had the amount on hand as it appears from this answer, 
did you?. A. I refer you to that question and answer right there. 

X Q. You made an application for a loan: for what purpose did 
you make that application*? A. To buy this property with and to 
apply it in part payment for the erection of the houses to builf 
thereon, as far as it went. 

X Q. The principal thing was to get the money to buy the 
ground? A. That was one of the reasons. 


X Q. The ground came to $9,800. didn’t it? A. Yes. 
408 X Q. And the buildings $2,400. and some odd dollars and 
you say the only reason you got the loan was to pay for the 
ground? A. T said that was one of the reasons; not the only reason. 

X Q. Did vou have anv talk with Coleman and Coon about this 
loan? A. Yes, I think I had. 

X Q. What did you say to them? A. I think I told them I was 
going to get, or had gotten this loan, out of which I was going to 
pay for the ground and erect these houses; T think that was about 
the tone of my remarks on the subject. 
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X Q. You told them what you were going to use it for? A. I 
embodied that in my answer to the former question. 

X Q. Why did you have this talk .with them? A. They were 
figuring on building the houses for me, and it was very probably 
that I should have a talk of that kind with them. 

X Q. Did they make any inquiries about the loan? A. Not 
about the loan; they made several inquiries about the contract. 

X Q. Did you refer to the loan at all? A. I presume the loan 
was brought up. 

X Q. You told them how much loan you had obtained? 

409 A. I think I did. 

X Q. You told them how it was to be advanced? A. I told 
them it was to be advanced in instalments. 

X Q. You told them it was to be advanced in instalments as the 
houses were being erected? A. I think I did. 

X Q. And you told them how large a payment was to be left 
for the last payment? A. Not to my knowledge. 

X Q. Did you approximate it in any way? A. I don’t remember 
of doing so. 

X Q. Was there anything said about the final payment to them? 
A. No, not for their contract. 

X Q. I mean the final payment from Mis. Tome? A. No. 

X Q. Was anything said about the various amounts in which 
Mrs. Tome was going to advance the money? A. No. 

X Q. You told them you had all the money necessary to build 
the houses? A. I presume so. 

X Q. You didn’t intend to pay the full cash price for the ground 
out of the loan? A. No, I paid as much as I intended to pay in 
cash. 

X Q. How much of this loan did Mr. Gorman get? A. ITis com¬ 
missions. 

410 X Q. Is that all he got? A. Yes, and the money for the 
ground. 

X Q. The full price for it? A. He finally got it all. 

X Q. Did you pay it all out of this loan? A. Yes. 

X Q. I understood you to say a moment ago that you did not 
authorize any extra work for additional concreting in the footings 
of these houses? A. I don’t remember ever writing such a thing. 

X Q. I understood you to say you didn’t do it? A. I said f 
didn’t remember doing it. 

X Q. You are not sure about it? A. I know I wrote a letter 
authorizing some brick work. 

X Q. What kind of brick work, in what way and where? A. It 
was something about a wall, I can’t remember it. 

X Q. I understood you !o say you didn’t authorize any extra 
work? A. I think I said I didn’t remember doing so; I don’t rhink 
I said positively I didn’t do it. 

X Q, You would not be sure about that? A. No. 

X Q. Are you sure about any of the testimony you are giving? 
A. 0, ves. 
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411 X Q. Will you look at this paper and see what it is. 
(Handing witness paper.) A. Yes, that is my signature in 

approval of another person’s letter. 

(Mr. Johnson : I object to the witness stating the contents of 
the paper when the paper is here.) 

X Q. Whose other signature is that? A. N. T. Haller, the archi¬ 
tect. 

(Mr. Warren: This paper is offered in evidence. The paper 
is already in evidence as “Complainants’ Exhibit No. 4.”) 

X Q. Mr. Haller was your architect? A. He was. 

X Q. He had authority to do this? A. Yes, my signature being 
on there shows it w:is authorized by me; there are many little inci¬ 
dents in connection with these houses I cannot remember. 

X Q. This clause for the brick work you refer to? A. T did not 
read it over; I do not know the contents of that letter at all. 

X Q. Where are the specifications that you signed? A. The 
specifications that I signed were given to the Fidelity & Deposit 
Co. I sent them down there, and wo went down there and searched 
for them and they searched for them and wo could not find them. 
X Q. Were those the only ones you ever signed? A. No, I 
think I signed three sets; one set was for Coleman and Coon 

412 to keep; one set for myself and one set for the people who 
made the loan. 

X Q. Mr. Redfern, are you prepared to say more than tAvo sets 
of specifications were signed? A. I think there AA T ere three sets 
signed? 

X Q. Do you know? A. I am not sure. 

X Q. Who ordered these specifications prepared? A. They Avere 
prepared in connection Avith the preparation to build the houses, 
submitted to me and I read them. 

X Q. Who made the suggestion as to hoAV the houses Avere to be 
built? A. The architect. 

X Q. You hadn’t anything to do with them? A. I had my 
OAvn ideas. He made the set of specifications but they may not have 
been just as he brought them to me Avlicn they Avere signed. 

X Q. You devoted all this money to the erection of these houses 
and to the payment for the ground and the commissions, did you? 
A. I didn’t say so to any of your questions today. 

X Q. You said so the other day? A. Yes. 

X Q. What commission did you pay for this loan? A. I think I 
paid five per cent, commission. 

XQ. Is that the usual commission? A. For building loans? 

413 X Q. Yes. A. Yes. 

X Q. Did you ever hear of anybody paying that much 
before? A. Yes. 

X Q. Who? A. I have heard it talked of as being the building 
loan commission.. 

X Q. Don’t you knoAv the regular commission is 1% per cent.? 
A. If I had knoAvn that I would not have made that statement. 
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X Q. Did you make any inquiry as to what the commission was? 

A. No. 

XQ. Then how can you say it was the regular commission? 

A. I have heard so; people have been talking commissions over 
of this kind with me. 

X Q. Can you tell me one man who said five per cent, was the 
regular commission for a building loan? A. No, I can’t recall 
any one at this time. 

X Q. Why did you agree to pay such a large price for things? 

A. I was going on my own judgment in the matter, Mr. Warren. 

X Q. I observe that your contract for building these houses states 
that you were to receive $2,000. when the first floor joist 

414 were on, and on the other hand your contract between the 
money lender and yourself calls for a payment of $2,800. 

when the first floor joist were on, what did you do with the $800. 
difference. A. I could not tell you what I did with it; I put the 
check in the bank that I received and drew my check for the pay¬ 
ments. 

X Q. The contract with Mrs. Tome shows that you received 
$2,800. when the second floor joist were on and your contract with 
Coleman & Coon called for $2,000. at that stage of the buildings, 
what did you do in this instance with the difference? A. I de¬ 
posited the money in bank as I received the payments. 

XQ. I make the same observation when the third floor joist • 
were completed, what did you do with the difference there? A. You 
understand I have made payments on the second trust notes. 

X Q. Were they due at that time? A. I don’t know that they 
were due then. 

X Q. You told Messrs. Coleman & Coon, who talked with you 
before entering into this contract, that you had'obtained a loan upon 
this property and out of this loan you were going to pay for the 
ground and build the houses on them, is that right? A. I think 
I said I was going to build the houses with part of it. I said I was 
going to pay for the ground oiit of this money and build the houses. 
Yes, I did probably say I would use this money in connec- 

415 tion with the building of the houses, that is correct. 

X Q. Why did you make the payments $800. more from 
the money lender than you paid to the contractors at the different 
stages when it was called for? A. That was done to pay for the 
balance on the ground. 

X Q. I notice there is over $4,000. in excess that you got from 
the money lender than you paid to the contractors in the first six 
payments, did you get that much to pay for the ground? A. What¬ 
ever balance there was due on the ground was paid out of that. 

X Q. As a matter of fact, wasn’t there something due on the 
ground when the bill in this cause was filed—when the lien in this 
cause was filed? A. T think it had all been paid. Yes, I am quite 
sure it had all been paid when the lien was filed. 

X Q. It wasn’t released, was it? A. No, I don’t think it was. 

X Q. Wasn’t there a claim made of something due on the second 
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trust just before the lieu was filed in this case? A. Who made the 
claim ? 

X Q. By you, just prior to the filing of the lien in this cause 
that something was due on the second trust? A. I don’t remember 
making such a claim. 

416 X Q. Something like $1,000? A. I think that was the 
amount of the last note, but it was paid off before the lien 

was filed. 

X Q. How long before? A. I could not tell you that. 

X Q. Can you come with a month of it? A. If you want me to 
guess at it I can give you a guess, but if you want me to give you 
a positive answer, I cannot do it. 

X Q. Never mind about guessing at it. You did tell them you 
were going to use some of this monoy in the erection of these houses? 
A. Yes. 

.X Q. Mr. Johnson has asked you a question on the fifth page 
in his direct examination of this kind: “Did you ever represent, Mr. 
Kedforn, to the complainants Coleman & Coon, that you would 
apply the remainder of this building loan, or any part of it, to 
the erection of these houses?” Your answer was “No,” do you wish 
to change that answer now? A. So far as any part of the con¬ 
versation is concerned I wish to say that I did have a talk with 
them; I did say I was going to use part of this money to build 
the houses with—I did use this loan for part payment on the houses. 

X Q. He also asked this question: “Did you ever explain to them 
how this loan was to be applied?” and you answer, “I told them I 
had secured a building loan and out of this loan I intended to pay 
for the property purchased,” why have you modified that 

417 answer now by stating that you told them you would apply 
some of the mouey to the erection of these houses? A. I 

don’t think it was in my mind just then. 

X Q. Why have you given the same answer to every one of 
my several inquiries, that you would apply the loan to the erection 
of Ihese houses? A. I don’t think I have done so. 

X Q. I- didn’t occur to you, did it? A. What didn’t occur to 
me? 

X Q. The fact that you told them you intended to use some of 
this money towards the building of these houses? A. (Witness 
does not'appear to understand question.) 

X Q. The fact that you told them you were going to use some 
of this money in the erection of the houses did not occur to you 
when you were asked these questions before? A. No. 

X Q. I notice in your answer under paragraph eight that you deny 
absolutely as without any foundation in fact the allegation that 
said contract was entered into upon the strength of any representa¬ 
tion or understanding that the said building loan negotiated upon 
said property was to be applied either in whole or in part to the 
payment of said contract pi’ice, or that there was ever any repre¬ 
sentation or understanding that the said building loan was to be so 
used. On the contrary he says it was explained to the complain- 
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• ants and distinctly understood by them before entering into 

418 the aforesaid contract that the purchase price of said ground 
was to be deducted from the said loan, what have you to 

say to that? A. I make the same most positive answer, I never did. 

X Q. You never did? If you told them the money secured under 
the loan was to be used in the construction of the houses are you pre¬ 
pared to say what inducement there was for them to contract to erect 
the houses? A. I don’t know what inducement they had. 

X Q. You have stated that you told them part of the money se¬ 
cured under the loan was to be used in the construction of the 
houses? A. I didn’t say how. 

X Q. You told them of it? A. Yes, we went over the matter. 

X Q. Arc you prepared to deny that was the inducement offered 
them? A. I don’t know what the inducement was. 

X Q. Why do you deny that was the inducement? A. I am so 
far as any inducement I offered them went. 

X Q. You didn’t intend that as an inducement? A. Yes, that it 
is what it meant to us. 

X Q. But you deny that is what it meant to them? A. I don’t 
know what it meant to them. 

X Q. You stated positively that you told them you borrowed the 
money for the purpose of building the houses and paying for the 
ground? A. To pay for the purchase price of the lots and 

419 to construct the houses. 

X Q. Why did you, call it a building loan? A. I didn’t 
call it a building loan; that is the term applied to a loan of that kind. 

X Q. What do you mean by a building loan? A. To borrow 
money—in fact I don’t know what a building loan is. 

X Q. What is your understanding of a building loan? A. To 
borrow money in connection with the building of certain houses. 

X Q. For what purpose? What do you borrow the money for? 
A. In this case? 

X Q. In any building loan? A. What did I borrow this for—to 
buy the ground and help build the houses. 

X Q. To pay for the erection of the houses? A. I said exactly 
what I meant by it. 

X Q. Arc you sure you told them anything about the purchase 
price of the ground coming out of this loan? A. Yes. 1 

X Q. How is it you are sure you told them this? A, Because we 
had talked over these things together. 

X Q. Did you tell them just the amount you were going to pay? 
A. No, I don’t think I did. 

420 X Q. Did you tell them you were going to pay off the sec¬ 
ond trust notes out of this loan for the erection of the build¬ 
ings? A. No. 

X Q. You didn’t tell them there was a second trust to be placed on 
the property? A. No. 

X Q. Did you tell them the amount of the cash payment? A. I 
didn’t tell them how much I was going to pay. 

X Q. They didn’t ask you that; how much you were going to pay? 
A. I haven’t said they asked me any questions at all. 
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X Q. How did you como to talk to them about it? A. t was In Mi*. 
Haller’s office most of the time in business matters and we talked 
about a great many things. 

X Q. Didn’t you borrow this money for the express purpose and 
for no other purpose than to pay for the ground and build these 
houses? A. That is just what I borrowed it for. 

X Q. Why didn’t you say that on the start? A. I said I borrowed 
the money in connection with the building of the houses, to pay for 
the ground and use the balance in so far as it went to the erection of 
the houses. 

421 X Q. Have vou ever told Mr. Coleman that whatever 
amount of money coming into your hands as a balance on 

this loan was for the purpose of paying him? A. I stated, as I re¬ 
member, the day you called with Mr. Coleman, I stated that every 
cent of the money of that loan, after Mr. Coleman had finished the 
houses according to the plans and specifications and according to the 
contract was duo him ho would get. 

X Q. Didn’t say there was a large amount coming when the houses 
were completed? A. I said there was a sufficient amount—No, 1 
don’t think I did. 

X Q. Did you make any report about the amount still coming? 
A. No, I don’t think so. 

X Q. Didn’t you say there was enough coming to pay whatever 
amount was due him? A. I don’t remember. 

X Q. You can’t say you didn’t say that? A. No. If I did I 
thought there was enough to pay him. 

X Q. I notice in your contract that something like $7,400 was to 
be paid when the houses wore finally completed, but I observe that 
the last payment in the building loan contract is only $5,400, where 
was the other $2,000 to come from? A. I am perfectly willing to 
tell you where the other $2,000 was to come from. I had a contract 
with some people to build a house and there was some question 
whether the house was built properly, as far as the speci- 

422 fications were concerned, and there was enough money com¬ 
ing to me out of the transaction to settle the difference with 

them. That was where I was going to make up the difference be¬ 
tween the $7,400 and the $5,400. I was going to give it out of my 
own funds. 

X Q. Didn’t you make up part of that from this loan? A. I made 
up no part of it from this loan. 

X Q. If you had funds of your own why did you ask Mr. De 
Laslimutt in your letter introduced in evidence the other day to de- 
fer the interest and take it out of the last payment? A. Because I 
knew, and thought I would get what I could out of it. 

X Q. You did give Coleman and Coon some checks during the 
summer of 1902 that were not paid and they carried tfiem around 
sometime unpaid? A. That has nothing to do with this case. There 
were certain transactions not connected with this case at all. 

(Mr. Johnson: I object to the question as irrelevant to this case.) 

X Q. Will you answer the question? A. I don’t think that has 
anything to do with this case. 
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X Q. I think it has a great deal to do with it; the witness has 
stated that he had money of his own and he ought to explain why 
he gave checks that were not honored? 

423 (Mr. Johnson: You may answer the question.) 

A. The reason of that was that those checks were given to Cole¬ 
man and Coon with the understanding that they were to be held by 
them for a certain length of time. I had a great many things on 
hand at that time; was building a row of houses and a flat and had 
to finish up the payments on these matters and I asked them to hold 
the checks, but they were presented before they agreed to present 
them; that is the whole history. 

X Q. Was that true of both of the checks? A. Yes. 

X Q. When were you to receive the $5,400 called for in the build¬ 
ing loan contract? A. By the contract it would have been six • 
months. 

X Q. In other words you were to receive it when the houses were 
completed? A. Yes. 

X Q. Did you ever make application for the last payment? A. 
Yes. 

X Q. Why did you make that application? A. Because the build¬ 
ers made application to me and Mr. Coleman said the houses were 
finished in accordance with the plans and specifications. 

X Q. You wouldn’t make application for the payment on that 
would you? A. I did. 

424 X Q, Without examining the houses? A. I examined the 
houses. 

X Q. Did you make that application in writing? A. I did. 

X Q.. Have you the writing? A. I have a copy of it. 

X Q.. Will you produce it? A. I will try; I think it is in my let¬ 
ter book. 

X Q. Will you do so? A. Yes. 

. X Q. After you made an examination of the houses you made 
an application for the last payment? A. Yes. 

X Q. Didn’t your contract with Mrs. Tome require you to have 
the certificate of the architect before payments were made? 

(Mr. Johnson: I object to the question for the reason that the 
contract speaks for itself.) 

A. Yes, it says that. 

X Q. Didn’t you have that when you asked for this payment? 

A. No. 

X Q. You didn’t try to get that? A. Oh, yes. 

(Adjournment taken without date.) 

SAMUEL E. REDFERN, 

Per C. ELTON JAMES, 

Examiner in Chancery. 
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425 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

Joseph M. Coleman et al.. Complainants, 

vs. 

Samuel E. Redfern et al.. Defendants. 

ijc jjc # 5J* 

Alexander M. Gorman. 

Direct examination. 

By Mr. Johnson: 

Q.. Mr. Gorman, you, I believe, are one of the defendants to this 
suit? A. I believe so, sir. « 

Q. This suit, as you know, has reference to the purchase of ground 
and the negotiation of a building loan and the construction of seven 
houses by Mr. Redfern upon Whitney Avenue. It has been 
42G stated in the bill of complaint that you had more or less con¬ 
nection with the transaction. Will you kindly state just 
what connection you had with that building venture? A. Well, I 
had two connections with it; I was connected with it as the broker— 
I am in the real estate and loan business and make a strong specialty 
of building loans, and buy and sell real estate, both for myself and 
on commission—and I was connected with this matter as the broker 
who negotiated the loan for Mr. Redfern; and my other connection 
with this deal was as the seller of the ground upon which these build¬ 
ings were to be constructed; I was the owner and seller of it. 

Q. Do I understand that von sold to Mr. Redfern the ground upon 
which these buildings were to be erected? A. Yes, sir. 

Q. And that you negotiated for him the building loan for the con¬ 
struction of the buildings upon this ground? A. Yes, sir as a 
broker. 

Q. Did you have any other connection with the transaction other 
than in these two capacities? A. None whatever. 

Q. To whom did this property belong at the time you sold it 
to Mr. Redfern? A. Tt belonged to me. 

Q. What did you sell it to Mr. Redfern for? A. $9,800. 
427 Q. IIow much of that was paid in cash? A. $6,000. 

Q. How was the remaining $3,800 secured? A. That was 
secured by a second trust upon the ground and by orders on the party 
disbursing the building loan. 

Q. To expedite, from whom was the building loan negotiated by 
you? A. I negotiated it with Mr. De Lashmutt and he negotiated 
it with Mrs. Tome, as I remember. 

Q. Then, who disbursed the building loan? A. Mr. De Lash¬ 
mutt. 

Q. Then the orders you have referred to were on him? A. Yes, 
sir. 
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Q. Mr. Gorman, you have testified that this ground was sold by 
you to Mr. Redfern for $9,800? A. Yes, sir. 

Q. Do you know how much that would amount to per foot? A. 
About seventy cents. 

Q. Do you know what the value of land in the neighborhood of 
this land was at the time you sold this to Mr. Redfern? A. Yes, 
sir; before I bought the ground I went out to look at it and I made 
inquiries of adjacent and surrounding property owners—property 
that was a parallel as to value—and I found that property which was 
immediately adjoining this, which was a lot fifty feet 
front- 

428 Q. On what street? A. Property on the west side of; that 
was a lot fifty feet front by two hundred feet deep, they 

wanted $8,000. for that land. 

(Mr. Warren: I object to this testimony as irrelevant and incom¬ 
petent.) 

(Witness:) That was the price too on the lot. 

Q. How much was that per foot? A. About eighty cents. 

Q.. Was there any difference between that property and this land? 
A. This property I sold would average about 125 feet. 

Q. In depth? A. Yes. 

Q.. As far as a building site was concerned was there any material 
difference between these two? A. I could not see any difference; it 
was just part of this land. Then I also inquired about the two lots 
adjoining them, each fifty feet front; they were in charge of the 
real estate firm of Brice and Lipsconibc; my inquiry was made of 
Mr. Brice. He asked a dollar foot for that ground. 

(Mr. Warren: I object to the answer in so far as what Brice and 
Lipscombe asked for the ground as incompetent and irrelevant.) 

(Mr. Johnson : The answer of Brice and Lipscombe is not solicited 
with the idea of proving the extrinsic value of the ground but merely 
to show what the owners of the adjacent ground were asking for 
it.) 

429 (Mr. Warren: I submit that this is irrelevant, and the 
best proof of this question would be by the production of the 

parties owning or controlling these properties.) 

(Witness continuing:) Mr. Brice offered that ground at one dol¬ 
lar per foot. I also made inquiries across the street lots just a little 
west facing these lots, but just a little west of them, were in charge 
of William H. Saunders; his price for these lots was ninety cents 
per foot. 

(Mr. Warren: I object to this testimony for the same reason as 
previously given.) 

(Witness continuing:) And they were about one hundred and 
fifty feet front. The lots in charge of Brice and Lipscombe were 
fully that deep if not more; I also knew of sales on the street imme¬ 
diately in the rear of these lots and other property in the surround¬ 
ing neighborhood at from seventy-five cents to one dollar and a 
quarter per foot. 
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Q. How long have you been engaged in the real estate business? 

A. About fifteen years. 

Q.. Are you conversant with the values of land in the neighbor¬ 
hood in which this property is located? A. Perfectly so. 

Q. And were at the time you sold the lots? A. Perfectly so. 

Q. Would you say that the price was a reasonable one or not? A. 

It was under the market price. 

430 Q. Will you state from whom you purchased this ground? 

A. A Mr. Albright, of New York State; he, I am informed, 

bought this property—all this piece of ground- 

(Mr. Warren : I object to this evidence as hearsay and irrelevant.) 

(Witness continuing:) about fifteen years ago when Columbia 
Heights was first put on the market, and paid at that time thirty-five 
cents per foot for it. 

(Mr. Warren: I object to all this testimony as hearsay evidence.) 

(Witness continuing:) Mr. Albright held the property for about 
twelve years. 

Q. l)o you know of your own knowledge how long Mr. Albright . 
held that property? A. Yes, about twelve years. 

Q. (to ahead and state the circumstances under which you hap¬ 
pened to buy the property? A. The property was offered to me by a 
broker at a price that I knew to be a very low one,- 

(Air. Warren: I object to this line of testimony, but do not want 
to keep repeating my objections.) 

(Witness continuing)—and at much less than I could purchase 
any of the surrounding property as far as I knew. I went out and 
looked at it. 

Q. Wlmt reason did Mr. Albright advance for selling it for less 
than vou conceived to be its true value? 

(Mr. Warren: I object for two reasons; first, because it is calling 
for the reason of a third party and it would be hearsay what- 

431 ever reason lie did give and further because there is no evi¬ 
dence that this property was sold for less than Mr. — stated 

it to be.) 

A. The reason given to me was that Mr. Albright had held this 
properly for a number of years; that ho had paid tho taxes on it; 
that there was just prior to this time a special assessment levied on 
this particular lot of between $700. and $800. for the widening of 
Sherman Avenue, and that this special assessment was pending and 
had to be paid; that Air. Albright was wear- of his holdings and would 
be willing to get out at a loss, and if I would buy the property and pay 
all cash for it I could have it at that price. 

Q. What price was that? A. $5,000., which price I paid, know¬ 
ing at the time that it was scarcely half its value. 

Q. You have spoken of certain ordere that were given by Mr. Red- 
fern to you upon Air. De Lashmutt? A. Yes, sir. 

Q. Are you familiar with the handwriting of Mr. Redfern? 
A. Yes, sir. 
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Q. familiar with his signature? A. Yes, sir. 

Q. Look at the papers I hand you (hhnding witness papers) and 
state whether or not that is his signature to each of them? A. Yes, 
sir, they are. 

Q. State whether or not those are the orders that you have 

432 referred to? A. Yes, sir, they are. 

(Mr. Johnson : I offer these papers in evidence and ask that they 
be marked as “Defendants’ Exhibit No. 5 —.” 

(Mr. Warren: I object to the introduction of those orders—to 
their being placed on the record, in as much as they pertain to the 
affairs of this witness and the complainants and are irrelevant to this 
suit.) 

Q. What is the aggregate amount of these orders? A. $3,800. 

Q. Which represents the balance of the purchase price on this 
ground? A. Yes, sir. 

Q. State whether or not those orders have been paid? A. Yes, 
sir. 

Q. State whether or not the trust you have referred to as having 
been given to secure this $3,800. has been released? A. Yes, sir. 

Q. Has the total purchase price of $9,800. been paid? A. Yes, 
sir, with the interest on the second trust notes. 

Q. What was the amount of the building loan that you secured 
on this property? A. $4,500. per house; that aggregates $31,500., 
I think. 

Q. Did you ever receive a written application for this building 
loan? A. Yes, sir. 

433 Q. Will you look at this paper (handing witness paper) 
and state whether or not that is Mr. Redfern’s signature? 

A. Yes, sir. 

Q. Is that the application to which you have just referred? 
A. Yes, sir. 

(Mi’. Johnson: I offer this application in evidence and ask that it 
be marked as “Defendant’s Exhibit No. 6.”) 

Mr. Warren: 

Q. Did Mr. Coleman or Mr. Coon ever see this paper? A. I have 
no knowledge of whether they did or not. 

(Mr. Warren: I object to the introduction of this paper so far as 
the introduction will effect the rights of the complainants in this 
cause, as pertaining to matters not known about, of which the com¬ 
plainants had no knowledge, and were not permitted to have any 
knowledge, and I further object on the ground that it is an attempt 
on the part of the parties to change the contract between the defend¬ 
ant Redfern and the defendant Tome for the disbursement of this 
loan.) 

(Mr. Warren : I also ask for the production of the plans and speci¬ 
fications called for by that paper.) 

(Mr. Johnson: Among other reasons counsel wishes to urge in 
support of the competency of this evidence the fact that the produc- 
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tion of this paper was expressly called for by Mr. Warren at the last 
session of this testimony.) 

Mr. Johnson : 

Q. You have examined, have you not, the plans and speci- 

434 fications offered in evidence in this case? A. Yes, sir. 

Q. Will you state whether or not these are the plans and 
specifications (handing witness plans and specifications offered in 
evidence by the complainants in this cause) referred to in this ap¬ 
plication? A. They are. 

Q. What amount of commission did you charge Mr. Red fern for 
the negotiation of this loan of $31,500? 

(Mr. Warren : I object for the reason that the application intro¬ 
duced in evidence by counsel fixes that charge and states what it 
should be.) 

A. The amount recited in the application, three per cent, on the 
amount of the loan. 

Q. Will you state whether or not that amount was paid to you by 
Mr. Redfern ? A. It was. 

Q. Now, Mr. Gorman, you have received in full the purchase price 
of the ground and the commission you charged Mr. Redfern for the 
negotiation of the building loan, .have you any further interest 
either in the land or the property? A. None whatever. 

Q. It has been charged in the bill that a portion of the building 
loan was diverted by Mr. Redfern and appropriated by himself and 
you, will you state whether or not you ever received any portion of 
this loan other than the two amount- just stated by you? A. I never 
received one dollar except os indicated by those orders and the 

435 purchase price of $6,000.—the cash payment I should say 
and the commissions. 

Q. Mr. Gorman, where did you first meet Messrs. Coleman and 
Coon? A. The first time I ever met them to know who they were 
was on the buildings in question here when they were starting them. 

Q. Did you ever meet them before the contract in this case was 
signed—the building contract? A. What building contract? 

Q. The contract for the construction of these buildings? A. The 
contract between whom ? 

Q. Mrs. Tome and- A. It must have been later, because 

they were building tho houses when I first met them. 

Q. Did you ever have any conversation- with them before you saw 
them at the buildings? A. None whatever. 

Q. Did you ever at any time represent to Messrs. Coleman and 
Coon that the money coming from this building loan would be ap¬ 
plied in the erection of these houses, or that it would be applied in 
any other manner? A. I never did; it was no affair of mine in so 
far as I was connected. 

Q. Did you ever have any conversation at all with either Mr. 
Coleman or Mr. Coon in respect to the use that would be made of this 
building loan? A. No, sir. 
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486 Q, Did Mr. Redfern ever authorize you to represent to 
either Mr. Coleman or Mr. Coon, or to auy one else, how this 
building loan would be used? A. No, sir. 

Q,. During the progress of the work of construction of these houses 
did you ever go out to the houses? A. Frequently. 

Q. Will you state briefly why you wont out? A. Well, I had an 
interest of $3,800.. in these houses that was secured by orders, which 
were to be paid as the houses progressed, and it was to my decided 
interest to see that they progressed properly, and that was my major 
reason for going out there; and then again I negotiated the building 
loan and I had an interest in seeing that the contract with Redfern 
was carried out with Mrs. Tome. 

Q. You frequently did business with Mr. De Lashmutt’s office? 
A. I did a great deal of business with Mr. De Lashmutt, and it was 
at his request that I continued my visits there to look after his 
interest in these buildings when he could not go. 

Q. Do you know Mr. Gorman whether or not this loan was ad¬ 
vanced by Mrs. Tome or her agent De Lashmutt in different in¬ 
stalments at different intervals than those called for by the contract 
between them? A. I have no knowledge on that subject; 
437 I don’t know how it was advanced except as the draws 
interested me. 

(Mr. Johnson: I will reserve the right to ask the witness further 
questions at some other time, if it is advisable.) 


Cross-examination. 


f e 


By Mr Warren : 

X Q. Mr. Gorman, where did you first meet Mr. Redfern? A. I 
have had a speaking acquaintance with him for the last ten years, 
a bare acquaintance. 

X Q. By whom were you introduced to him? A. That is so far 
back I cannot remember; he was in the business and so was I. 

XQ. Didn’t Mr. Haller introduce you to him? A. No, I knew 
him year’s before I ever met Mr. Haller. 

X Q. In what business was he? A. In the real estate business. 

X Q. Mr. Redfern has testified that Mr. Haller introduced you to 
him in his office, out of which introduction this contract arose, is 
that true? A. He may have introduced me to him; I had not seen 
him for a number of years; he had gotten out of the business, and 
gone in the government service as paymaster for the Nicaraguan 
Canal Commission, I think. 

438 X Q. How did it come to happen that these lots were pre¬ 
sented to Mr. Redfern by you? A. I spoke of these lots in 
Mr. Haller’s office first. Mr. Haller is an architect and he has to 
do with buildings constantly; he had spoken to me that he had 
builders that wanted to buy ground from time to time to erect 
houses on it and if I had ground that could be bought he could 
probably negotiate a sale of it and draw the plans, and it was while 
bearing that in mind that I spoke to him about these lots; I told him 
that I had them and he asked me if I could negotiate a building loan 
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on them; if I could then he had a client that would buy the ground. 
I told him that I would see and suggested that he would find out 
what his client wanted; what class of houses he wanted to build and 
if ho would present the conditions to me I would take it up; lie did 
so and out of that conversation grew this contract. 

X Q. It wtus he that brought Mr. Redfern in the deal? A. Yes, 
sir. 

X.Q. Do you recall about what time that was? A. It must have 
been along in the early part of the year 1902, February or March. 

X Q. Did Mr. Haller present any other party than Mr. Redfern 
to take this property? A. I have no knowledge of that. 

XQ. How had the plans and specifications — prepared on these 
houses? A. That I don’t know, other than the fact that I didn’t 
have them prepared. 

439 X Q. Didn’t you give any directions for the preparation 
of thorn? A. I did not. 

X Q. You have no knowledge of how they came to be prepared? 
A. No personal knowledge, except in my answer in reply to Mr. 
Haller’s suggestions that he could find a purchaser if I would make 
building loans and he said he would find out from his client what he 
wanted and present the proposition to me and I would see what I 
could do with it. 

X Q. At the time you first met Mr. Redfern, were the plans and 
specifications prepared then? A. I don’t know whether they were or 
not; I didn’t meet him for sitnc time after 1 spoke to Mr. Ilaller. 

X Q. What did you tell Mr. Ilaller when you agreed with him 
about this ground? A. About what? 

X Q. What was the conversation you had with Mr. Ilaller when 
you made reference to this property? A. 1 can’t recall just what the 
conversation was; it is a matter of three years ago. 

X Q. Did you show him the property? A. I didn’t take him out 
there personally; I discussed it with him. 

X Q. Did you show him a plat of it? A. I think so, as a whole. 

X Q. That is the original lot? A. Yes, sir. 

440 X Q. About how long was that before you met Mr. Red- 
fern? A. I could not fix the time. 

X Q. Can you approximate it? A. I don’t know whether it 
would be verv accurate if I did that? 

X Q. Was it in the year 1902? A. Yes, sir. 

X Q. Was it January or February? A. I don’t think it was in 
January, it was probably February or March. 

X Q. When you first mentioned it to Mr. TIaller? A. Yes, sir. 

X Q. Was it the latter part of February? A. Whether it was 
the latter part of February or the first, of February I cannot say. 

X Q. Though you think it was in February? A. I am not sure 
it was in February. It might have been in March or the latter part 
of January. 

X Q. How long were you in negotiation with Mr. Redfern after 
you met him—how long was it after you met him before he pur¬ 
chased the ground? A. I am under the impression that the matter 
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was pretty well agreed upon between himself and Haller at the time 
I met him. 

X Q. I object to the impressions of the witness in answer to my 
questions. A. What is your question? 

441 X Q. How long was it after you met Mr. Redfern before 
he agreed to purchase the ground? 

(Mr. Johnson : I would say to the witness that- if counsel objects 
to his impressions and he does not know definitely that he is not per¬ 
mitted to say so). 

(Mr. Warren: The witness’ impressions as stated on the record 
have nothing to do with the length of time). 

A. I cannot give you the exact time in the number of days. 

X Q. Can you approximate it? A. I could not tell you the time. 

X Q. Was it one, two or three weeks, would that cover it? A. 
He didn’t agree to buy it right off. Mr. Redfern was approached 
concerning this property, and I suppose he talked with Mr. Haller 
about it- 


(Mr. Warren: I object to the answer unless the witness has per¬ 
sonal knowledge). 


X Q. Mr. Gorman, I insist that you give me an answer to my 
question? A. I have tried to do so, but- 

X Q. What has the fact that Mr. Haller was probably negotiating 
with Mr. Redfern got to do with the answer to my question? A. I 
think it had a very close connection with it. 

X Q. He didn’t agree to take the property right off, did 
442 he? A. I don’t recall whether it was immediately taken or 
whether a few days elapsed. 

X Q. Only a few days elapsed, as you recall? A. I didn’t say 
that; I said I didn’t recall whether it was taken immediately or 
whether a few days elapsed. 

X Q. What do you mean; how many days elapsed? A. I mean 
just what the term implies. 

X Q. Was it only five of three days? A. (Witness does not 
answer). 

X Q. You don’t recall? A. No, sir. 

X Q. Then Mr. Redfern is mistaken when he said it was only 


two or three days? A. I don’t recall; I don’t recall that Mr. Red¬ 
fern ever made that statement; I haven’t heard him say so. 

X Q. Did you enter into a contract in writing for the sale of this 
property to Mr. Redfern? A. Mr. Redfern entered into an applica¬ 
tion with me for the sale of the property and the negotiation of this 
loan. 

X Q. Where is that application? A. It has been offered in evi- 
dence. 

X Q. Is this the application (showing witness paper previously 
offered in evidence by defendant). A. It is. 

X Q. Is this the only agreement ever made between you and Mr. 

Redfern for the purchase of this ground? A. Absolutely so, 
443 sir. 

X Q. Do you call this an agreement to purchase the 
ground? A. I call it just what the paper calls for. 
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X Q. It calls for—it is an application for a loan, is it not? A. 
There is an agreement in that paper if you will read it, as to the 
purchase of that ground. I hereby agree to purchase, etc. 

X Q. At the time this application was made, in whom was the 
title to this property? A. I don’t remember, sir, I don’t remember 
the date of the application. 

X Q. The application is dated February 6, 1902? A. I don’t 
remember. 

X Q. Do you recall in whose name the title stood at that time? 
A. I don’t remember; it wasn’t Mr. Rcdfcrn’s at that time. 

X Q. Had you purchased the ground at that time? A. It is 
my recollection that I had. 


(Mr. Johnson: I object to this lino of examination for the reason 
that counsel is asking questions concerning certain papers all of 
which are of record in this case or have been offered in evidence and 
the witness is apt to be misled by the questions). 

X Q. "Were the plans and specifications prepared at the time the 
application was made? A. I don’t know whether they were 

444 prepared at that time or whether they were subsequently pre¬ 
pared. 

X Q. I notice an expression of this kind, “1 agree to purchase 
said lot 22 at $9,800., which is to be paid out of this loan, part 
cash on delivery of deed, and balance in orders secured by second 
trust, and to build seven houses according to attached plans and 
specifications made by N. T. Haller, what would you say that meant? 
A. I would presume that they were prepared at that time. 

X Q. Were they prepared before that time? A. I have answered 
that question once. 

•X Q. Will you answer it again? A. I don’t know. 

X Q. Who submitted them to you? A. Either Mr. Haller or 
Mr. Eedfern, 1 don’t remember which. 

X Q. Were they signed at that time? A. They were subse¬ 
quently signed, it is my impression, and delivered to Mrs. Tome. 

X Q. The ones attached to this application? A. It is my im¬ 
pression that the plans were signed. 

X Q. Do you know by whom they were signed? A. They 
weren’t signed at all in connection with the application for the loan. 

X Q. What means did you have of identifying them? A< 

445 By the means an ordinary intelligent man who is familiar 
with plans and specifications and building transactions would 

use; it is hardly necessary for me to go further than that with you, 
Mr. Warren, as that is part of your business. 


(Mr. Warren : I object to witness stating anything about the busi¬ 
ness of counsel, as that has nothing to do with this case. It matters 
not what counsel’s business is; that has nothing to do with this case.) 

X Q. Could not others have been substituted for the ones called 
for? A. They might have been substituted, but I would instantly 
have that. 

X Q. Have you seen these plans and specifications since they were 
sent to Mrs. Tome? A. I may have done so. 
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X Q. Do you always accompany an application for a loan with 
plans and specifications? A. Yes, sir. 

X Q. Is it the custom of parties to return them? A. At the con¬ 
clusion of the loan those plans and specifications are kept, in the 
custody of the person making the loan, unless some question arises 
necessitating their production. 

X Q. You have testified that the plans introduced in evidence in 
this case are the plans referred to by the application, how do you 
know that? A. I have examined these plans very carefully—plans 
are prepared on linen and that linen is used to make blue 

446 prints of, and those blue prints are the plans that I have re¬ 
ferred to, and one set of plans is necessarily an exact duplicate 

of the others if taken from the same linen. 

X Q. Then you don’t mean to say that the plans in evidence are 
the identical plans referred to by this application? A. Those are 
the ones in evidence. 

X Q. How is — possible for you to determine that these are the 
plans that were offered in evidence in this case? A. These are the 
plans that were submitted at the inception of this case, at which tes¬ 
timony I was present and examined the plans at that time and I re¬ 
member those are the plans that were submitted in evidence. 

X Q,. Do mean to say that the plans you examined at. that time 
are the same plans that were referred to in the application for the 
loan? A. I mean to say that the plans offered in evidence and the 
plans referred to in the application for the loan were the identical 
plans, if another copy, of the houses constructed on the ground that 
I sold Mr. Redfern. 

X Q. You mean to say that the plans submitted in evidence in this 
case are a copy of the plans referred to in this application for loan? 
A. I do not sir, I said in my answer that they were either the orig¬ 
inal or a copy. 

447 X Q. Which are they? A. I have stated that they are 
either the original or a copy. 

X Q. Can you say which they are? A. Not unless they are pro¬ 
duced for me to examine. 

X Q, I hand you papers offered in evidence in this case and will 
ask you to tell whether or not they are the originals or a copy of 
the plans and specifications referred to in this application for a loan? 
A. (Witness examines papers.) These plans are the original plans 
attached to my application for the loan, and which were submitted 
to the party making the loan, and subsequently they were returned 
and blue prints taken for the construction of the buildings. The 
specifications I will examine. (Examining specifications in evi¬ 
dence.) I do not know whether the specifications are the ones at¬ 
tached to the application but they are similar in every respect to the 
ones attached to the application for loan. 

X Q. By what means do you identify the plans as being the same? 
A. My means of identifying them is the fact that the linens were 
offered or sent to the party making the loan and that they in every 
respect agree with my memory. 
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X Q. You say they were afterwards signed? A. I didn’t say that 
they were, Mr. Warren; I didn’t see them signed. 

448 X Q. Well, what do you say about that now? A. I say 
that the plans that were finally accepted by the lender of the 

money must have been signed by the lender of the money, or her 
agent, and the borrower of the money. 

X Q. You didn’t see them signed? A. As to that I don’t recall; 
it is always an inviolable rule in building loans that they shall be 
signed for identification. 

X Q. You say the specifications are not the ones you submitted 
with the application but are similar in every respect? A. I didn’t 
say so. 

X Q. What did you say? A. I said they were either the ones or 
similar ones; I have no means of identifying specifications; they are 
typewriter with carbon copies and there is no means of identifying 
them. 

X Q. Is there no signature on them? A. No, I have examined 
the conditions, of the specifications, structural conditions, and I find 
them to be similar to those agreed upon. 

X Q. Have you read them since they were submitted to you? A. 
I read a major part of them. 

X Q. Did you read them in detail? A. Not entirely. 

X Q. Isn’t it possible that they might be a little different? 

449 A. 1 have read on each page of these specifications, a portion 
of each page of them, while you were standing over me. 

X Q. Can you tell by reading a portion of the specifications that 
they arc exactly similar? A. I didn’t say that they were exactly 
similar; I think the best way would be for me to sit down and read 
them all. 


X Q. Do you think you can carry in your memory what the 
specifications state? A. I think I can pretty well recognize them 
by reading them over. 

X Q. Do you know where any copy of the specifications and plans 
is? A. There was a set sent to Mrs. Tome before loaning this 


money. 

X Q. Can you possibly produce them? A. I could not answer; 
I have no doubt if you will write to Mrs. Tome that she would pro¬ 
duce them; write her at Port Deposit, Maryland. 

X Q. Who paid the special assessment on this lot? A. I paid it; 
I paid the purchase price of the ground and the special assessment 
was taken out of it, sir. : 

X Q. Through whom did you purchase it? A. Mt. Joseph Paul. 
X Q. You say you charged a commission of three per cent. 
450 for obtaining this loan? A. I did; that is the customary 
charge. 

X Q. Then if Mr. Rcdfern says he paid you a commission of five 
per cent, he is in error? A. He is. 

X Q. Did Mr. De Lashmutt ever see these orders you have intro¬ 
duced in evidence? A. Yes, he saw them and honored them? 

X Q. What do you mean by honoring them? A. Paid them. 

X Q. Paid the money to you? A. Yes, sir.* 
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X Q,. In what way did he pay them, in cash or by check? A. 
Paid them by check. 

X Q. What did he do, pay his check to you? A. Yes, sir, Mr. 
Redfern endorsed them on certain occasions when I was present at 
the time the orders became due. Mr. Redfern endorsed the checks; 
they were given to him by the party making the loan. The orders 
had been given to or filed with Mr. De Laslimutt and he gave me 
check for the amount of my orders. 

X Q. You say Mr. De Laslimutt paid these orders? A. Yes, sir. 

X Q. How is it they are in your possession? A. I got them the 
day before yesterday from the papers of Lynn 0. De Lashmutt to 
offer them in evidence here. 

X Q,. You have no receipts for the payments? 'A. No, sir, the 
orders were left with Mr. De Lashmutt when he paid them; 

451 the possession of them is the best receipt; his check would also 
be a receipt. 

X Q. Was Mr. Le Lashmutt made aware that $9,800 would 
be deducted from this loan to pay you? A. I saw Mr. De Lashmutt 
and told him that $9,800 would bo deducted out of this building 
loan and used to pay for the purchase of the ground. 

X Q. He knew then, when these order’s were produced they were 
going to be paid out of this building loan? A. I don’t remember 
about that. 

X Q. You think then, that these orders explain that this money 
was going to be used by Mr. Redfern in the purchase of this land? 
A. I don’t think anything about it; the orders speak for themselves 
and they say so. 

X Q. Did Mr. De Lashmutt ask you if any of that $9,800 was 
going to be used in the purchase of this ground? A. I don’t know. 

X Q. Did you tell him? A. I don’t remember; I informed him 
of these orders and they were filed with him’and he paid them. 

X Q. Did he make any inquiry as to what they were for? A. I 
suppose so; I don’t remember; probably he did. 

X Q. As far as you know no mention was made of the fact that 
part of that building loan was going to be used for the purchase of 
this ground to either Mr. De Lashmutt or Mi’s. Tome? A. 

452 Mr. De Lashmutt knew perfectly well that was being used 
for the purchase of the ground. 

X Q. How did he know it? A. I told him. 

X Q. You told him that? A. Yes, sir, I think my answer will 
state that. 

X Q. Did Mr. De Lashmutt ever see this application for loan? A. 
I don’t remember whether he did or not. 

X Q. How did you make application for the loan, in writing or 
verbally? A. Verbally, I suppose. 

X Q. You know whether you made it in writing? A. I don’t 
know; my recollection is that Mr. De Lashmutt very often did not 
make written applications. 

X Q. Will you make a search to find out whether you made the 
application in writing? 
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Mr. Johnson: 

Q. If you made the application in writing would not Mr. De 
Lashmutt have it rather than yourself? A. Most likely he would 
have it. 

Mr. Warren: 

X Q. To whom did you make application for the loan? A. To 
Mr. De Lashmutt. 

X Q. You arc not prepared to say that at the time Mr. Red fern’s 
attention was called to this ground that the loan was fur- 

453 nished; that the proposed subdivision was arranged and that 
the plans and specifications were prepared? A. Unquestion¬ 
ably, no. 

X Q. Then Mr. Rcdfcrn is in error if he says that? A. I should 
think lie would be, so far as my attention to the matter was con¬ 
cerned. 

X Q. Did you make the subdivision? A. Mr. Rcdfern subdivided 
that ground, Mr. Warren. 

X Q. Did you have any hand in the preparation of the specifi¬ 
cations? A. 1 don’t know of any. Mr. Haller drew the plans and 
specifications; lie drew the plans to fit the houses he was going to put 
on the ground. 

X Q. Whero did you meet first Mr. Coleman or Mr. Coon? A. 

The first time that I met them was when thev were at work on 

«/ 

Whitney Avenue when they started these houses. 

X Q. You never had any conversation with them before these 
houses were begun? A. No, Mr. Warren, I did not know them; 
I didn’t know who they were; 1 never saw them; I never saw the 
contract and didn’t know thev were the contractor- for Mr. Redfern; 
I didn’t know the contract price; 1 had no knowledge whatever of the 
building relations in this deal between Mr. Coleman and Coon and 
Mr. Redfern. 

454 X Q. You never had any talk with them in respect to this 
loan? A. I did not. 

X Q. Mr. Coon never spoke to you at all about this loan.? A. Not 
before I saw them on their work, as I have indicated, and-1 have no 
recollection of any subsequent time. Of course, I never saw the gen¬ 
tlemen before; I didn’t know who they were. 

XQ. Do you know Mr. Vaughn? A. There is a builder here 
by that name. 

X Q. Are you acquainted with him? A. Slightly. 

X Q. Do you recall whether or not this contract was first let to 
Mr. Vaughn provided he could give bond? A. I have no knowledge 
of that at all. 

X Q. Was or not. the purchase of this property by Mr. Redfern 
conditioned upon them getting a building loan for him? A. Yes, 
sir. 

X Q. It was? A. Yes, sir. 

X Q. You say you made application through Mr. De Lashmutt 
for this building loan? A. Yes, sir. 

X Q. What application did you make; for what? A. When these 
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plans and specifications were completed and given to me I presented 
the matter to Mr. De Lashmutt for a loan of $4,500 per house 

455 on the plans and specifications as submitted. 

X Q. Did Mr. De Lashmutt get any part of that commis¬ 
sion? A. Yes, he got half of it, as is customary among brokers. 

X Q. Did Mr. De Lashmutt have any interest in this ground? A. 
No, sir. 

X Q. He received no part of the purchase price from the ground 
at all? A. I owned the property and Mr. De Lashmutt was the 
broker who made the loan. 

X Q. What do you mean by a building loan, Mr. Gorman? A. 
That is merely a phrase that distinguished as against a loan upon 
houses already constructed. 

X Q. Why do you say building loan ? A. I cannot give you any 
reason for it. 

X Q. Isn’t — because the money is to be used in the buildings? 
A. Unquestionably a building loan is a loan to be used in building 
houses. 

X Q, I ask you what you why you call it a building loan? A. 
By building loan—I don’t know just what construction you would 
put on it. 

X Q. You don’t know what is meant by a building loan then? A. 
Nothing beyond my answer, sir. 

456 X Q. Who paid this first payment of'$6,000 to you? A. 
Who paid it? 

X Q. Yes, sir? A. It was paid at the title company, I don’t know 
who paid it; it didn’t interest me who paid so I got the money. 

X Q. At the time you made this application for the building loan 
did you tell Mr. De Lashmutt that you were going to use any of it 
for the payment on this ground? A. I don’t remember whether it 
was at that time, or not; I told Mr. De Lashmutt. He knew that 
part of it was going to be used in that way, but I don’t know the 
date I told him. 

X Q. Do you represent Mrs. Tome in any way? A. Not at all. 

X Q. Do you represent Mr. De Lashmutt in any manner? A. 
Did I represent him? 

X Q. Yes? A. Only when I went out to look at the houses and 
see that they were going on all right. 

X Q. You did that at his request? A. On my own account and 
at his request also. 

(Counsel for both parties reserve the right to further examine and 
cross examine the witness if they so desire.) 

A. M. GORMAN, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

457 Subscribed to before me this — day of-190- the wit¬ 

ness having been heretofore sworn as previously stated. 


Examiner in Chancery. 






190 EVALYtt fl. fRAftCE, mo., VS. ' 1 

Nicholas T. Haller. 

Direct examination. 

By Mr. Johnson: 

Q. Mr. Haller, what is your full name? A. Nicholas T. Haller. 

Q. You arc an architect, I believe? A. Yes, sir. 

Q. How long have you been engaged in the profession of an archi¬ 
tect? A. For about 22 years. 

458 Q. Has that been continuously? A. Continuously. 

Q. And you have drawn plans for the construction of quite 
a number of houses during that time, I suppose? A. Yes, sir, I 
have. 

Q. About how many? A. I could not begin to tell you how 
many; it would inn up into the thousands. 

Q. Have you built any houses for yourself? A. I have. 

Q. Are you familiar with the construction of buildings as well as 
the designing of them? A. Yes, sir. 

Q. I believe you are the architect mentioned in the specifications 
for the construction of seven houses on Whitney Avenue, for Mr. 
Samuel E. Redfern, and which is made the subject of litigation in 
this case? A. Yes, sir. 

Q. As the architect did you superintend the construction of those 
houses? A. I did. 

Q. Was the money that was paid to Coleman & Coon for the con¬ 
struction of those houses paid to (hem upon your certificate? A. It 
was. 

Q,. How frequently were you at the building during the course of 
their construction? A. Some days I was there three times; some 
days twice, and some days only once; but never there less 

459 than once a day. 

Q. Did you observe all the material that went into these 
houses? A. Yes, sir. 

Q. You remember, do you not, that the houses in question were 
sold at auction in the spring of 1903? A. I do. 

Q. Did you, or did you not, Mr. Haller, make a report to the owner 
of the houses in respect to their condition proceeding the date of 
sale? A. I did. 

Q. Will you look at the letter I hand you which letter was deliv¬ 
ered to me by Mr. Redfern, and state whether or not that is your 
signature thereto? A. Yes, yes. 

Q. Will you now look at the letter and state whether or not you 
recognize the letter as a letter you wrote to Mr. Redfern on that date? 

A. I do. 

(Mr. Johnson: I offer the letter in evidence and ask that it be 
marked for identification as “Defendant’s Exhibit No. 7”.) 

(Mr. Sholes: I object to the introduction of the letter in evidence 
for the reason that there is no evidence in the case to show that this 
letter or its contents were ever communicated to Messrs. Coleman 
and Coon.) 
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Q,. Mr. Haller, will you look at this letter, (handing witness an¬ 
other letter,) which letter was also handed to me by Mr. Redfern, and 
state whether or not that is your signature? A. It is. 

460 Q. Is that a letter you wrote Mr. Redfern of that date? 
A. It is. 

(Mr. Johnson: I offer the letter in evidence, the letter dated 
March 13, 1903, and ask that it be marked for identification as “De¬ 
fendant’s Exhibit No._ 8.”) 

(Mr. Sholes: I object as there is no evidence that either the let¬ 
ter or the contents of the letter was ever communicated to either 
Coleman or Coon.) 

Q. These letters purport to enumerate certain respects in which 
the houses in question were not properly completed, will you state 
whether or not the letters were written after you had made an in¬ 
spection of the buildings? A. They were. 

Q. Now, looking at the letters, can you state whether or not after 
reading the letters over right now, can you state whether or not the 
defects to which you called Mr. Redfern’s attention in those letters 
existed at that time? A. They did exist. 

Q. Mr. Haller, I hand you a letter dated April 1st, 1903, ad¬ 
dressed to Mr. Samuel E. Redfern, bearing your signature, which 
letter was also handed to me by Mr. Redfern, and ask you to state 
whether or not that is your signature to that letter? A. (Witness 
examines letter) It is. 

(Mr. Johnson: I offer the letter in evidence and ask that it be 
marked as “Defendant’s Exhibit No. 9.”) 

461 (Mr. Sholes: I object to the introduction of the letter 
for the same reason as given to the introduction of the other 

letters—that neither the letter nor its contents was communicated 
to the complainants.) 

Q. This letter recites that the brick layers arc at work pointing up 
the brick work on the front steps on house # 1000 to # 1012; the 
letter is dated April 1st, 1903; will you state whether or not you re¬ 
call that was the date on which the bricklayers were at work pointing 
up the steps? A. That is the date they were pointing up the steps. 

Q,. Mr. Haller, can you state when it was that Mr. Casey, the 
plumber, was up there finishing up his plumbing work with refer¬ 
ence to the date already given? A. I haven’t any way of giving the 
exact dates. 

Q. Was it after the date of the last letter I handed you of April 
1st, 1903? A. Yes, sir. 

Q. About how long afterwards. A. He was there at different 
times. 

Q. When was the last time he was there? A. About the latter 
part of April. 

Q. And what work was he doing at that time? A. He was chang-• 
ing the water faucets and fixing the water cocks. 

Q. What other work was he doing? A. He was fixing up around 
the boilers and the water pipes. 
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462 Q. Then as 1 understand it in the latter part of April he 
had not performed his contract in full? 

(Mr. Siioles : The question is objected to as asking a conclusion 
by the attorney and as leading.) 

Q. Can you stale whether or not the defects to which you directed 
Mr. Rcdfcrn’s attention in the two letters of March 6 and March 13, 
which you have testified existed at the time the letters were written 
existed at the time the property was sold at public auction? A. Some 
of them. 

Q. Was any of them remedied, that you recall? A. Mr. Coleman 
went there and fixed up the fences in the yard, put bolts on the win- • 
dows and fastenings on the blinds, that is about all. 

Q. At the time the property was sold at auction was it completed 
or not? A. It was not completed. 

Q. Arc you acquainted with the figure the property b-ought at the 
auction? A. No, sir, I am not. 

Q. As the result of your experience as an architect and as the de¬ 
signer of these houses what would you say was the value of these 
houses if completed according to the plans and specifications? 

(Mr. Siioles : The question is objected to as Mr. Haller has not 
shown that lie is an expert as to the value of property.) 

463 A. There were negotiations on for two of the houses just 
before the liens went on record at $0,500. a piece. 

Q. Did that comprehend them in their then condition or in a 
completed state? A. 0, it was understood that they were to be com¬ 
pleted. 

Q. At how much apiece, did you say? A. $6,500. 

Q. Would you say that was a reasonable valuation of the houses? 
A. Very; very reasonable. 

Q. Were the defects in the construction of the houses, which 
rendered them incomplete as you have testified, apparent at the 
time the property was sold? A. So far as a lot of doors were con¬ 
cerned, bolts broken off front doors, gas fixtures not up, bell work 
not in, and one of the heating plants would not work, in house 
# 1000 . 

Q. Have these houses been completed since the sale? A. They 
have. 

Q. Who completed them? A. The Tome estate. 

Q. The Tome estate purchased them, I believe, at the sale? 
A. O, yes. 

Q. Paragraph nine of the contract between Rcdfern and 

464 Coleman and Coon for the construction of these houses, after 
reciting that $15. a day shall be paid by the party of the 

first part to the party of the second part for each and every day the 
work shall remain unfinished beyond the time limited, continues 
“but for each and every day the progress of the work shall bo 
delayed by the party of the first part one additional day beyond the 
date specified shall be allowed the con tractors for the completion 
of the work by the owner, and such additional day shall be claimed 
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and granted at the time thereof, will you state whether or not Cole¬ 
man and Coon ever claimed any additional days of you as archi¬ 
tect on this job—did they claim any additional days on account 
of the delays on this job? A. They never made any claim to me. 

Q,. They have claimed since the filing of this suit that they were 
delayed at the beginning of their work by an old frame building 
being on the corner of these lots, are you familiar with the conditions 
with respect to that old building? A. I am. 

Q. Was that frame building on one of these lots? A. It was. 

Q. Was it torn down? A. It was. 

Q. Was there anything to prevent them commencing work on the 
remaining six houses? A. There was nothing. 

465 Q. Would you say that the fact that the old frame build¬ 
ing was on the corner of one of the lots would delay them 

in the performance of their contract? A. No, except on that one 
house. 

Q. Do I understand you to say that they could have gone ahead 
with the erection of the other six houses? A. They could have gone 
ahead and completed the other six houses. 

Q. Do you remember how long it was after the contract was 
signed between them that this old building was torn down? A. I 
could not give the number of days. 

Q. Did they ever make any claim to you for additional days 
for the delay on account of the old house being on there? A. Not 
to my recollection now; if they did it should have been in writing. 

Q. Do you recall whether they did? A. I don’t recall. 

Q. Do you remember whether they did commence the erection of 
the remaining six houses pending the tearing down of this old 
house? A. They began the other six. 

Q. So that in point of fact there was no delay at all? A. They 
claimed so; they ran the other six houses up the cellar story and left 
the buildings standing, claiming that they could not go any further 
until the old house was taken out of the way. 

466 Q. Then, in point of fact, they could have gone further? 
A. They could have completed the other six houses. 

Q. Did you instruct them, as the architect on the job, to con¬ 
tinue with the work? A. I did. 

Q. They further contended there was a delay on account of the 
sewer not being in, have you any knowledge of that? A. No, I 
have not. 

Q. Did they ever make any claim to you for additional days 
on account of this pretended delay? A. No, sir. When they went 
to run their sewer pipes to the street the sewer was in there ready 
for it. 

Q. Were they delayed on that account? A. Not when they 
run to the main sewer, but I want to say this, I don’t know whether 
they held back the running of the main sewer or not. 

Q. Whose business was it to put this sewer in, the main sewer? 
A. It was Mr. Redfern’s. 

Q. Was that his duty? A. It was. 

13—1699a 
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Q. They further contend there was a delay on account of the 
painting having to be done over again, have you anything to say 
about that? A. The painter did them a very bad job. 

467 Q. Who was he? A. A man named Vernon; he came to 
me and got. samples of the paint to put on, and he put some 

stuff on that in a week or two all split and cracked, and Mr. Cole¬ 
man joined with me in compelling that man to do the work over. 

Q. Whose fault was it that the work had to be done over? 
A. It was the painter’s fault. 

Q. Who employed him? A. Mr. Coleman. 

Q. Was there any delay on account of the back fences having to 
be repaired or the concreting having to be done over again? 
A. There was some trouble with the back fences of the abutting 
property on 11th street; their sheds and fences came over and cov¬ 
ered our foundations. 

Q. Whose fault was that? A. It was the fault of the adjoining 
property holder; they had encroached on Mr. Rcdfern’s ground. 
Q. How was this remedied? A. We had to tear it down. 

Q. Their fences? A. Yes, sir. 

Q. How long a delay did that cause? A. I cannot tell you that 
for this reason, I think we had to give them ten days’ notice. 

Q. That didn’t delay the progress of the other work did 

468 it? A. No, that only affected two houses, part of the yards 
of two houses. 

Q. Did that delay work on the two fences or upon the whole 
row? A. Just the two fences; part of the fence on the corner house 
encroached on one corner of the house. 

Q. During the running of those ten days that you say you had 
to give notice to the adjoining property owners, could work have 
been done on the other portions of the buildings? A. All of them. 

Q. Would you say that would cause a delay? A. Only on the 
corner of the house. 

Q. Did it delay the work as a whole? A. Only as a part. 

Q. Was there any claim made by Coleman and Coon for addi¬ 
tional days on account of that delay? A. Not to my knowledge. 

Q. Was there any claim made to you? A. I say not. to my knowl¬ 
edge. 

Q. Who prepared the specifications for the erection of these 
houses? A. I did. 

Q. Are you familiar with the contents of the specifications? 
A. Yes, sir. 

Q. Can you state whether or not the specifications required that 
the owner or the contractors should paper the houses and supply the 
gas fixtures? 

469 (Mr. Sitot.es: The question is objected to as the specifica¬ 
tions are the best evidence as to that point. 

(Mr. Johnson: It is contended by counsel for the complainants 
that the specifications that have been offered in evidence in this case 
a.rc not. the true specifications, and they further undertake to show 
that the true specifications cannot be found, and for that reason I 
undertake to establish their contents by secondary evidence.) 
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A. The specifications provided that the contractors were to paper 
the houses and supply the gas service and fixtures. 

Q. Are you certain of that? A. I am. 

Q. Was there any discussion about who should provide the gas 
fixtures? A. Before any trouble came about Mr. Coleman came 
to my office to see me about this matter and wanted me to interpret 
the specifications at that point, and I i*ead them over, and he said 
now is Mr. Casey to provide the gas fixtures and I told him yes, and 
he said come down to the front door with me; we went down to the 
front door and Casey was there, and Mr. Coleman said to him, it is 
up to you to put in these gas fixtures and supply the gas service, as 
the specifications provide for that and Mr. Haller says so. 

Q,. Mr. Haller, it is recited in the eighth paragraph of the com¬ 
plainants’ bill, as follows: “That the defendant Samuel E. Redfcrn, 
after providing himself with the means for the erection of the said 
several houses, as set out in the iast proceeding paragraph, ap¬ 
proached your complainants for the purpose of employing 

470 them to erect said buildings; that the said defendants Red- 
fern and Gorman, and the said architect Haller exhibited to 

your complainants plans and specifications and explained to them 
the nature of the proposed loan to erect said buildings, and assured 
your complainants that the money so loaned would be used in pay¬ 
ing complainants for the construction of said buildings as the work 
progressed, assuring your complainants at the same time that the 
money would be advanced by the party advancing the same only as 
the houses progressed, and that a large part thereof would be reserved 
by the said party loaning the money until the completion of the 
houses; and that upon this representation and assurance, based upon 
the plans and specifications exhibited as aforesaid your complainants 
offered to erect said buildings for the sum of $24,500.00, etc., did you 
ever make any such representation to Coleman and Coon? A. I 
did not. 

Q,. Did you ever represent to Coleman and Coon, Mr. Haller, that 
the money coming from this building loan would be applied to the 
erection of these houses? A. After the cost of the lots, but never 
told them the whole loan would be used in the erection of the 
houses. 

Q. Did Mr. Redfern tell them that in your presence? A. No. 

Q. Did Mr. Gorman? A. No, he didn’t; he had nothing to do 
with it, only as agent. 

471 Q. Did you have any authority from Mr. Redfern to make 
any representations to Coleman and Coon as to how this loan 

would be applied? A. No, sir. 

Q. Did Mr. Redfern ever state in your .presence, Mr. ITaller, to 
Coleman and Coon or to either of them on any occasion that the 
purchase price of this ground would be deducted from this loan? A. 
I don’t know whether Mr. Redfern did or not; I told Coleman on 
more than one occasion that the price of the ground was to be de¬ 
ducted from the loan, and that there was money enough there for 
both. 

Q,. Did he inquire on that occasion or any other occasion how 
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much money was coming from this loan? A. He said to me Oil 
one or two occasions when we would get our checks from Baltimore, 
how much does Rcdfern get out of this payment; the checks would 
come on for a certain amount according to the amount named in 
Redfern’s contract and the lot money would be deducted out of that; 
that is the amount Rcdfern was to pay on the ground at that time. 

Q. As far as you know Coleman understood that the purchase 
price of this ground was to be deducted from this loan? A. Yes, 
sir. 

Q. It is recited in paragraph ten of the complianant’s bill “Your 
complainants further aver that although they were assured that the 
said money was loaned by the defendant Tome so as to be 

472 advanced for. tho purpose of building the said houses, and 
advanced only in proportion to the amount of labor and ma¬ 
terials incorporated into tho said buildings at the time of the ad¬ 
vancements; and although the defendant Gorman and the said Hal¬ 
ler, acting for Rcdfern, personally assured the complainants that 
from thirty to forty per cent, of the entire building loan would be 
reserved for the last payment when' the houses were finally com¬ 
pleted to meet the full balance due to your complainants for the 
erection of the said houses, yet the fact is that the money has been 
advanced to tho defendants Rcdfern and Gorman in much larger 
sums and wholly disproportionate to the amount of labor and ma¬ 
terials put into the said buildings, etc., did you ever assure Coleman 
and Coon in any manner that from thirty to forty per cent, of the 
entire building loan would be reserved until the houses were com¬ 
pleted? A. I did not. 

Q. Did you ever have any conversation with them as to how much 
would be reserved for the final payment under their contract? A. 
No, sir. 

(Mr. Warren not being present cross-examination is reserved to 
some future session.) 

Adjourned to meet this afternoon, December 27th, at 2 o’clock 
P. M. 

NICHOLAS T. HALLER, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

* * 5)C * . * 

473 Alexander M. Gorman (Recalled.) 

Direct examination. 

By Mr. Johnson: 

Q. You have testified that you kept reasonably familiar with the 
progress of the work on the Whitney Avenue houses, can you state 
whether or not tho houses were fully completed at the time they were 
sold at auction? A. My recollection of the condition of the houses 
is that they were not entirely finished, completed. 

Q. Do you know whether or not they were finished after they 
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were sold? A. My recollection is that the houses were finished by 
the Tome people who had the loan on them; X know that 

474 Mr. l)e Jjashmutt refused to make the final payment on them 

as he- 

(Mr. Warren: I object to witness stating what De Lashmutt 
said.) 

—he refused to make the final* payment because the houses were not 
completed according to the interpretation of the plans and specifica¬ 
tions. 

Q. Had the trust that you held—the second trust on the property 
been paid off before the sale at auction? A. Yes, sir. 

Q. Then you had no further interest in the houses at the time 
of the sale? A. No, sir. 

Q,. Do you know any of the details in which the houses were not 
completed at the time they were sold? A. I don’t recall just the 
details of it, I know there were certain objections made to the paint¬ 
ing, the character of the painting, and I think there was some 
plumbing work not completed, and my recollection is that the gas 
fixtures were not in the houses, or not in all of them, and I don’t 
think they were papered, but I wouldn’t be positive about that, and 
there were some other details about the houses not quite finished as 
I recollect. 

Q. Can you or can you not enumerate those details? A. No, I 
cannot at this time; my trust on the houses had been paid at the 
time of the sale and I had no interest in them after that ; I had no 
reason for going into a special examination of the houses; be- 

475 cause my money had been paid. 

Q. How long have you been engaged in the real estate 
business? A. I think it has been about fifteen years. 

Q. During that time have you purchased and sold houses fre¬ 
quently? A. Yes, sir. 

Q. Are you familiar with the prices of material and cost of ground 
generally in the City? A. Yes, sir. 

Q. Are you familiar with the values of property in the neighbor¬ 
hood in which these houses were located? A. Yes, sir. 

Q. Do you know just what went into these houses when they 
were built? A. What went into them? 

Q, Yes, the character of the materials? A. The usual material 
used in houses. 

Q. Had these houses been completed in every respect according 
to the plans and specifications what would you say would be their 
value at the time they were sold? A. They were nine room houses 
and bath, three story bricks, why I should say their value would 
range from $6,000 to $6,500. 

476 Cross-examination. 

By Mr. Siioles : 

X Q. You say at the time of the sale you had no interest in the 
property? A. No, sir. 

X Q. How long before the sale did you receive your money on the 






198 


EVALYN S. FRANCE, ETC., VS. 


second trust? A. I received my money along at the beginning of 
the proceedings—not exactly at the beginning either, but from time 
to time as the work progressed; I think I received a payment when 
the first floor joist were on, another when the second floor joist were 
on and another when the third floor joist were on- 

X Q. Well, when were your payments completed to you? A. The 
larger part of them were completed probably within four months 
from the time the houses were started; I think that is correct. 

X Q. Your final payment was made some months before the 
houses were sold, was it not? A. There was a small balance due and 
that was paid, my recollection is, just before they were completed. 

X Q. How long before they were completed? A. That I really 
cannot say. 

X Q. Three or four months before? A. No, I think there was a 
small balance that was not paid until—well, not very long before 
the houses were sold. 

477 X Q. You have testified that you received payment in full 
before the houses were sold, that is correct, is it? A. The 

greater majority of it, and may bo all of it, I don’t absolutely recall, 
nearly all anyway and it may have been all. 

Q. You have testified in your direct examination that at the time 
of the sale you had no interest in the houses because you had re¬ 
ceived all the money on your second trust? A. That must have been 
the case. 

X Q. If that was so I want to know how it happened that you 
knew about these things—the painting, plumbing and papering that 
you speak of? A. I don’t know what unless somebody asked me 
to go and look at it. 

X Q. Have you any recollection of going there to look at the 
houses after receiving your moucy under the second trust? A. I 
think so. 

X Q. When? A. I can’t recall just the time. 

X Q. At whose request? A. It might have been Mr. De Lash- 
mutt’s. 

X Q. After you went through (lie houses did you refer to the 
painting not being done properly? A. I said it had not been done 
satisfactory to Mr. De Lashmutt. 

478 X Q. That is all you know about it? A. My recollection is 
I went through the houses with Mr. De Lashmutt and the 

painting was not satisfactory to him. 

(Mr. Warren : I object to that part of the answer which says the 
painting was not satisfactory to Mr. De Lashmutt.) 

X Q. Were you present at the time the houses were sold at auc¬ 
tion? A. Yes, sir. 

X Q. What did you observe about, the plumbing in the houses 
not finished? A. My recollection is there was some little minor de¬ 
tails about (lie plumbing possibly some faucets broken or some of 
them leaking, or just would not work. 

X Q. The faucets would not work? A. Yes, possible some of 
them would not work, or were leaking; they were details, all minor 
things. 
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X Q. Did you observe anything the matter with the painting your¬ 
self? A. Yes. 

X Q. What? A. It didn’t seem to cover the wood properly. 

X Q. Did you observe any cracks or checks in the painting? A. 
No, my recollection is the paint was not on even, did not cover the 
grain of the wood—did not cover it uniformly—that is in a room, 
that is about all—a certain color of paint did not seem to be uni¬ 
form. 

479 X Q. There was an objection about the color of the paint, 
was there not? A. Yes, sir. 

X Q. That was the time when the work was not satisfactory? A. 
I saw it at that time. 


X Q. When was that? A. I don’t recall distinctly, but I presume 
it was after the painting was done. 

X Q. Don’t you know they were called on to do the painting over 
again? A. No, I don’t remember about that. 


X Q. You don’t know that the painting was gone over again? A. 
I may have known it at the time, but I don’t recall it now. 

X Q. There was some dissatisfaction about the painting? A. 
Principally about the color. 

X Q. Principally about the color? A. That and the fact that the 
paint didn’t seem to cover the wood. 


X Q. Did you see any of the houses after they were painted the 
second time? A. I don’t recall; I don’t know whether they were 


painted the second time. 

X Q. If they were you never saw them ? A. 1 don’t say that. 

X Q. At the time you made this inspection the houses were not 


papered you say? A. I didn’t say that; I said that was my 
480 impression; I am not positive about that. 

X Q. In reply to Mr. Johnson’s question as to the unfin¬ 
ished condition of the houses you spoke of the houses not being pa¬ 
pered, isn’t that what you said? A. If you will refer to my reply you 
will get it correct—just as I made it. 

X Q. My recollection is that you said your impression was that 
the houses were not papered? A. If you will refer to my answer you 


will make it perfectly plain. 

X Q. Is your memory so short that when I ask you a question you 
cannot say whether the houses were papered or not at the time you 
made this inspection ? A. I have answered that. 

X Q. Have you answered me that question, what is your answer? 
A. If you will refer to my answer it will be plain enough. 

X Q. Is your memory so short that when I ask you a question 
about the condition of the house at the time you made the inspection 
you cannot say whether the houses were papered at that time; if you 
answered that question awhile ago you can answer it again? A. 
I have answered the question. 

X Q. Is your recollection so short that you cannot answer the 
question ? A. No, my recollection is not short. If you care to refer 
to the report of the stenographer you can get my answer; if 
481 his notes are correct they will show that when Mr. Johnson 
asked me about the condition of the houses as to the papering 
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I replied I did not think they were papered although they may have 
been, I was not certain about that. 

X Q. Then in your answers to these specified defects in the houses 
you arc speaking from your recollection only and not from your 
positive knowledge? A. Entirely. 

X Q. Then your recollection to these other things is not any more 
positive than your recollection to the papering? A. What other 
things do you refer to? 

X Q. The painting and gas fixtures, faucets, plumbing, etc. A. 
Yes, I was testifying entirely from my recollection. 

X Q. Then your recollection is no more accurate as to these fau¬ 
cets, plumbing and painting than it is as to the papering? A. Well, 
so far as my testimony as to these other things is concerned I am not 
very positive about that, it is my recollection, that is all, but I have 
a very strong memory as to the condition of the inside painting. 

X Q. The condition of the inside painting was that the color was 
not satisfactory and the paint did not cover the wood work, those 
are the two things you refer to? A. That is my recollection. 

482 X Q. It was not satisfactory to whom? A. Mr. De Lash- 
mutt was the party directly in my mind. 

X Q. Refreshing your recollection as to the painting on the 
woodwork, did you go into the various rooms and examine the work? 
A. Yes, sir. 

X Q. Did you examine the standing trim around the windows 
and doors? A. I don’t know exactly what points I examined; I made 
my examination with Mr. De Lashmutt when we went through the 
houses. 

X Q. What was the condition of the walls? A. I don’t recall. 

X Q. And yet examining the painting under those condition- you 
cannot toll whether the walls were white coated or papered? A. If 
you will refer to mv testimonv vou will find that I said I examined 
the houses just after the houses were painted. 

X Q. T am asking you now about the papering. Although you 
examined the painting on the wood work critically in the rooms you 
are unable to state whether the walls were white coated or papered? 
A. My recollection is that at that time when the painting was done 
they were not papered, but whether subsequently papered I do know. 

X Q. Have you examined them since? A. Since when? 

483 X Q. Since the time you refer to? A. I think examined 
them before the sale. 

X Q. Was the paper then on? A. I am not positive about that. 

X Q. In what way and for whom did you examine them since 
the time you refer to? A. I examined them by going through 
them. 

X Q. You cannot say whether at the time of the last examination 
you made the houses were papered? A. I can’t make that state¬ 
ment. 

X Q. At the last examination you refer to did you try any of 
the faucets to see whether they were leaking or otherwise? A. I 
don’t remember. 
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X Q. That was the day you examined these faucets that you made 
the inspection ? A. I didn’t say I examined them. 

X Q. You have testified there was something the matter with the 
faucets? A. I said my recollection was that there were some minor 
details of the plumbing not completed, but what the details were I 
cannot now state, but at the time there was some dissatisfaction on 
the part of Mr. Do Lashmutt- 

(Mr. Warren: We object to what Mr. De Lashmutt said, did or 
thought, or whether he expressed his satisfaction or not). 


-I had no interest in seeing whether the houses were 


4S4 - 

finished or not, or in seeing that they satisfied Mr. De Lash¬ 
mutt and I had no object in inspecting. 

X Q. What did you go there for? A. I went there with Mr. De 
Lashmutt; the transaction was made with him, through him. 

X Q. You have testified that these plumbing details were mere 
minor things, and you don’t know whether you inspected the houses 
after the painting was done over the second time or not? A. I 
don’t know whether they were painted the second time. 

X Q,. The testimony in the case is that there was some dissatisfac¬ 
tion with the color of the paint and the covering power of the paint 
selected by Mr. Haller and that they were repainted, you don’t 
know whether you were there after the houses were repainted? A. I 
don’t know what the testimony is. 

X Q. I have stated the testimony to you? A. I can only answer 
that in the same way, that I don’t know whether the houses were 
painted the second time or not; at the time of the examination there 
was some dissatisfaction with the painting, and it is my recollection 
that the dissatisfaction was by Mr. Nesbit, the representative of Mi's. 
Tome, and Mr. De Lashmutt. 


(Mr. Warren: We object to the part of the answer which refers 
to what Mr. Nesbit or Mr. De Lashmutt said or thought in reference 
to the work). 

X Q. Did you go there with a view of ascertaining what it would 
cost to remedy these defects? A. No, sir, not at all. 

X Q. Do you know what it would cost? A. No, sir. 

485 X Q. Have you any idea what it would cost? A. No. 


Mr. Johnson: 

Q. Can you guess what it would cost? A. I am not guessing in 
this testimony. 


Mr. Sholes : 

X Q. Do you know of anv other matters in which the houses 

V (j ti 

were not completed? A. I don’t recall now. 

X Q. Were you present at the sale? A. Yes, sir. 

X Q. Do you know what the houses sold for? A. I don’t recall. 
X Q. You know at the time of the sale? A. Yes, of course, I 
was there. 

X Q. A ridiculously figure in your estimation? A. I don’t re¬ 
call about it. 
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X Q. They sold for $4,250. a house. Wouldn’t you say that was 
very much below their value? A. Not at all. 

X Q. Haven’t you testified that the houses were worth from 
$6,000. to $6,500. each? A. Yes. 

X Q. And still when they were sold at $4,250. you made no 
bid on them? A. No. 

X Q. That is you got out of the deal all that you cared to 
make? A. 1 don’t know. I don’t make a business of bid- 
486 ding at every auction sale of property I attend. 

X Q. You had no present interest in this matter at that 
time? A. My purchase price for the ground had been paid; I had 
not further interest in it. 

X Q. What experience have you had in judging painting on 
wood work? A. Oh, just the ordinary experience of a real estate 
broker. 

A. M. GORMAN, 

PerC. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before me this — day of- 190—, the witness 

having been sworn as hereinbefore stated. 


Examiner in Chancery. 

Samuel E. Redfern, Recalled. 

Direct Examination. 

By Mr. Johnson: 

Q. Mr. Redfern the contract between you and Messrs. Coleman 
and Coon for the erection of these houses appeal’s to be dated on 
the 27th day of March, 1902. There has been testimony offered by 
the complainants in this case to the effect that although the contract 
bears date March 27tli, 1902, it was not in point of fact executed 
until sometime in April—the latter part of April, what 
487 have you to sav to that? A. I said the contract shows the 
dale it was signed; it was signed then. 

Q. Do you know whether or not the contract was actually dated 
upon the date it was signed—was or not the contract signed on the 
27th day of March, 1902? A. Yes, sir. 

Q. You aro sure of that? A. Yes, sir. 

Q. Mr. Redfern, are you familiar with the values of property in 
the neighborhood where these houses arc located—reasonably fa¬ 
miliar? A. Well, reasonably familiar, yes. 

Q, Had these houses been completed according to the plans and 
specifications what would you have said they were worth at the time 
of the sale? A. If they had been completed according to plans and 
specifications, materials and everything of that kind, they would 
have been worth in my opinion—well, they would have averaged 
from six to seven thousand dollars; especially with the possibility at 
that time of the 11th street railroad being extended. 
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Q. Do you know whether or not they were finished at the time 
they were sold at auction? A. No, they were not finished. 

Q. Was thei*e ever any claim made by Coleman and Coon to you 
for additional days on account of the delays that they were put to 
during the progress of the work on the houses—did they ever make 
any claim for additional time beyond that limited by the con- 

488 tract? A. No. 

Q. Was there ever any claim made to you for additional 
days on account of delays by them? A.. No. 

Q. They never demanded that the time be extended beyond the 
time limited by the contract. A. No. 

Cross-examination. 

By Mr. Warren : 

N Q. What brings it to your recollection so emphatically that the 
contract was actually signed on the day mentioned in the agree¬ 
ment—the 27th day of March, 1902? A. I could not understand 
any reason for dating it at any other time than the time it was 
signed. 

X Q. Then, that is the only reason you have for making that state¬ 
ment? A. That is my understanding that the contract was signed 
then; the contract shows that it was sigued then, and my recollection 
is that it was signed then. 

X Q. Is that the only recollection you have about the matter? 
A- Yes, I am pretty sure it was signed on that day. 

X Q,. Why are you so positive it was signed on the 27th day of 
March, 1902? A. Because that is the date on the contract. 

489 X Q. That is the only reason you have? A. No, I have 
some other reasons; I could not exactly figure them out in 

detail now; it would take me some time to go over some papers be¬ 
fore I could show you what I mean by that, but there are some rea¬ 
sons that bring it to my mind very emphatically. 

X Q. You don’t know the reasons? A. They were reasons in 
connection with another bid a man had made. 

X Q. On this same work? A. Yes, sir. 

X Q. Who was the other man? A. A man by the name of 
Vaughn. 

X Q. You prepared a contract you proposed to enter into with 
him? A. Yes, a contract was prepared in connection with his name, 
but he could not furnish a bond. 

X Q, How long was it before you signed up the contract with Cole¬ 
man and Coon that you had that arrangement with Vaughn? 
A. That is the part I am not satisfied with in my mind and I can¬ 
not recall the actual date. At one time I had in my mind the actual 
dates, but I have a pretty good idea that the contract was signed on 
the day it is dated; I had other reasons in connection therewith. 

X Q. Is your recollection better on dates today than when you 
testified the other day? A. No, I haven’t refreshed my mind on 
anything. 

X Q. Having signed up the contract with Vaughn how 
long was it before you entered into the contract with Coleman 


490 
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and Coon? A. I don’t remember now that I signed the contract 
with Vaughn. 

X Q. You don’t remember? A. No. 

X Q. You don’t even remember that you ever signed a contract 
with him? A. No, I don’t remember; if there is a contract in ex¬ 
istence I don’t know it. 

X Q. Then after you stopped negotiations with Vaughn for the 
erection of those houses you took up Coleman and Coon, did you 
not? A. Well, as — matter of fact while the negotiations were go¬ 
ing on with Vaughn Coleman and Coon were figuring on the job, 
because they had some inside information apparently that he could 
not give the bond. 

X Q. You had not even gotten title to the property prior to the 
27th of March, 1902? A. I don’t remember. 

X Q. You don’t know when you got the property? A. The 
records will show. 

X Q. You don’t know though? A. No, the records will show. 

X Q. Did you have a contract for building the houses signed with 
Vaughn before you got the property? A. I say I don’t know 
whether I signed the contract or not. 

491 X Q. Did you make a contract and sign it before you got 
a deed to the property ? A. I told you I could not remember 
the date I got the property. 

X Q. You cannot state whether you made the contract for the 
erection of the houses before the property was deeded to you or not? 
A. No. 

X Q. Is it your practice to contract to have houses built on prop¬ 
erty before you buy it? A. I haven’t had much practice in that 
way. 


(Mr. Johnson: I object to this examination, as the witness has 
repeatedly stated that he could not remember the dates—that he 
could not carry the dates in his head.) 

(Mr. Warren: I haven’t asked the witness to carry dates in his 
head, I have asked the witness whether he contracted to build houses 
on property before ho bought it.) 


X Q. Was the deed delivered to you the day it bear’s date? A. I 
could not tell you that. 

X Q. Why can’t you tell me that? A. I don’t make a business 
of remembering these things. 

X Q. Yet you do know the date the contract was signed? 
A. Sure, it is on the contract. 

X Q. Then if the deed bear’s date on the 15th day of March, will 
you say the deed was signed on that date? 



492 (Mr. Johnson: I object to the question for the reason * 
that the witness does not know what deed reference is made 
to.) 

(Mr. Warren: The deed by which Mr. Gorman conveyed the 
property to Mr. Rcdfern.) 

(Mr. Johnson: I further object to the question for the reason 
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that the deed is not signed by the witness and he could not be ex¬ 
pected to be familiar with the fact that the deed was delivered on 
the day signed, and it is not a proper test of his memory.) 

(Mr. Warren: The witness can testify whether he knows or 
not.) 

(Mr. Warren: I object to the question for the reason that it is' 
not proper examination to test the witness’s memory or credibility.) 

X Q. I call your attention to the fact that the deed conveying the 
property to you from Mr. Gorman was not recorded until the 18th 
day of April, 1902, in the light of that fact will you state that this 
contract was actually signed on the 27th day of March, 1902? A. 
Yes, sir. 

X Q. What makes your recollection so fixed on that date and no 
other? A. I say the principal thing is the fact that the contract 
was dated on the 27tli, and again there were other negotiations that 
I told you about by which I could readily fix the time to establish 


that date. 

X Q. Didn’t you state in your other testimony that it was a con¬ 
dition of your going into this transaction for the purchase of this 
ground that you had to have a loan procured to build these houses? 

A. I can’t remember every word I said. 

493 X Q. Do you remember whether you stated that or not? 

Whether or not you stated that this contract was based upon 
tho condition of their getting a loan to build these houses? A. Yes, 
and I will say it again. 

X Q. Do you know when that loan was obtained? A. No. 

X Q. Calling your attention to the fact that it is admitted in your 
answer that the loan was obtained on the 18th day of April, 
1902- 


(Mr. Johnson: I object to the question for the reason that the 
bill recites the fact that the trust given by Redfcrn to De Lashmutt 
and Nesbit to secure the repayment of this loan were executed on 
the 7th day of March, 1902, and the question is obviously intended 
to confuse the witness in respect to these dates.) 

(Mr. Warren: Counsel omits to state in the same paragraph 
that these trusts were not recorded so as to give the Tome estate a 
lien ahead of any mechanics starting the buildings — the 18th day 
of April, 1902.) 

X Q. Did you enter into a contract to build these houses before 
you obtained this loan? 

(Mr. Johnson: There is no evidence in this case to show that it 
was the intention of the party advancing the money to take a lien 
ahead of the mechanics working there.) 

A. No. 

X Q. Did you execute the several deeds of trust to secure this 
building loan on the day the deeds bear date? A. I presume I did, 
I don’t sign papers as a rule that don’t bear out the date: I should 
say I did. 

494 X Q. You are quite sure you didn’t make your sontract 
with Coleman and Coon before you executed the trusts to 
secure the loan? A. No, I am not absolutely sure of that. 
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X Q. Well, what is the fact about it? A. Well, it has been a long 
time since that matter occurred, but the usual process as I under¬ 
stand it is to have all the preliminaries arranged to go on with the 
work before you ask for the loan, but- 

X Q. We don’t want to know what is usually done. Do you recall 
what was done in this case? 

(Witness does not reply.) 

X Q. I ask you whether or not you executed this contract prior 
to the day you executed the trusts to secure the loan ? A. When was 
the trust signed? 

X Q. I ask you to make that statement, can you tell me or not? 
A. I think I will reply that I could not remember that. 

X Q. Did you make the contract with Coleman and Coon prior 
to the time you made the subdivision? A. The chances are that I 
did; I can see no reason why I should not that I can see. 

X Q. I didn’t ask you what the chances are? A. I don’t remem¬ 
ber. 

X Q. Do you remember which you made first, the contract or the 
subdivision? A. No, I don’t; I don’t remember. 

495 X Q. Don’t you know you could not build seven houses on 
that lot before it was subdivided under the building regula¬ 
tions? A. You could not build the houses, but there is a lot of 
preliminary work that you could do. 

X Q. Coleman and Coon could not proceed with the work until 
you subdivided it? A. Yes. 

X Q. How do you know that? A. If he is capable of doing any¬ 
thing lie could; I know when a man goes into a contract like that 
generally there is lots of preliminary work to do. 

X Q. Could he begin to build the houses before the lot is sub¬ 
divided? A. No, I believe not. 

X Q. Then how could he begin the construction of the houses 
before you subdivided it? A. I did not say he could begin the 
construction of the houses; I said there was a lot of preliminary work 
in that connection that could be done. 

X Q. What is that? A. I think lie had better be examined on 
that point. 

X Q. Do you know of anything that can be done prior to that 
time? A. There is a great deal of preliminary work that can be 
done. 

X Q. Can anything be done—anything on the ground 
49(> itself? A. T don’t know; I was never about it to see that. 

X Q. After you subdivided the lot didn’t you have to make 
a new 7 set of plans for one of the houses? 

(Mr. Johnson : I object to the question. This line of examina¬ 
tion is not proper cross examination in that it is not responsive to 
facts brought out on direct examination, I having confined my 
questions to this point—to the one question whether Coleman and 
Coon made any claim for additional days on account of delay in 
this w 7 ork, and I will insist that if counsel persist in it that counsel 
make the witness their own witness.) 

(Mr. Warren: Counsel will proceed but not upon the rule that 
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the witness is their witness, but will leave it to the court to determine 
whether the questions make the witness our own or not.) 

A. There was simply a—of a little bit on the side wall of one of 
the houses. 

X Q. I want to ask you whether or not Mr. Vaughn was to build 
these houses according to some plans and specifications? A. Yes, 
sir. 

X Q. Did he sign the plans and specifications? A. I think he did. 
X Q. Were they the same ones that Coleman and Coon afterwards 
got to erect them by? A. I think they were the same ones. 

X Q. Had Coleman and Coon done anything in the matter at the 
time you made the contract with Vernon? A. Not to my knowl¬ 
edge. 

497 X Q.. Do you know whether or not they made any esti¬ 
mates on the work at the time the contract with Vaughn was 

signed? A. I only know from hearsay. 

X Q. You didn’t meet Coleman and Coon until after the negotia¬ 
tions with Vaughn were stopped did you? A. Yes, sir, I had met 
Coon before. 

X Q. You didn’t meet him with respect to these houses did you? 
A. No. 

X Q. How long after the negotiations between Vaughn and your¬ 
self stopped was it that you met Coleman and Coon with respect to 
these houses? A. Maybe it was taken up right away. 

X Q. How long was it after the signing of the contract by Vaughn 
that he found he could not give the bond you required? A. I have 
an idea that it was about a week or ten days. 

X Q. After the signing of the contract? A. Yes. 

X Q. Then you took the matter up with Coleman and Coon? 
,A. That is my understanding of it. 

X Q. How long were you dealing with them before they signed 
the contract? A. A very short time. 

X Q. About how long? A. I think it was a matter of a 

498 day or two only. 

X Q. You are unable to state whether all this transpired 
prior to your getting the title to the property or not? A. It may be 
that it was prior to the actual transfer of the property, but the nego¬ 
tiations had been closed and the matter was considered as final, that 
is all. 


Redirect examination. 

By Mr. Johnson: 

Q. Do you recall whether or not the contract between you and 
Coleman and Coon for the construction of these houses was signed 
on Sunday or not? A. I never signed a paper on Sunday in my 
life; I know that positively. 

SAMUEL E. REDFERN, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before me this — day of-A. D., 1905. 

L . Examiner in Chancery. 
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Nicholas T. Haller (Recalled). 

Direct examination. 

By Mr. Johnson: 

499 Q. You appear to be a witness on the contract between 

Rcdfern and Coleman and Coon that has been offered in evi¬ 
dence in this case, will you — at the contract I hand you and steta 
whether or not that is your signature as witness? A. Yes, that is 
my signature. 

Q. That contract is dated the 27th day of March, 1902. There 
has been testimony offered in this case by the complainants to show 
that although the contract appears to have been dated on that day it 
was not in fact signed until the 20th day of April, 1902, will you 
state whether or not that contract was signed on the day it is dated, 
or not? A. It was. 

Q. This morning, Mr. Haller, you testified that the value of these 
houses at the time they were sold was about $6,500. per house, and I 
intended to ask you but I don’t know whether 1 made myself under¬ 
stood or not, as to what would have been the value in your estimation 
of these houses had they been built according to the plans and speci¬ 
fications at the time they were sold? (Witness does not appear to 
understand question.) 

X Q. This morning you testified in reference to the question as to 
the value of the bouse- at the time sold and I believe you estimated 
them at about $6,500. per house, but I intended to ask you at the 
time what would have been their value had they been completed ac¬ 
cording to the plans and specifications at the time of the sale? A. 

They would have been worth $6,500. per house. 

500 ' NICHOLAS T. HALLER, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Bates Warren. 

Direct examination. 

By Mr. Johnson: 

Q. Is that your signature? (Handing witness paper to examine.) 
A. That is. 

Q. Will you look at that letter and state whether or not that is a 
letter you sent to Mr. Redfern? A. Yes, sir, I wrote that letter to 
Mr. Redfern. 

Q. That is a letter that you wrote and sent to Mr. Redfern? A. 
Yes, sir. 

Q. You were the attorney for Messrs. Coleman and Coon on the 
27th day of February, 1903? A. I presume I was; that is the date 
of the letter and I was they attorney at the time I wrote that letter. 

Q. Was you their agent at that time? A. I was their attorney; 
I suppose that include- an agency. 
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Q. And in your capacity as attorney for Messrs. Coleman and 
Coon you wrote that letter to Mr. Redfern? A. Yes, sir. 

(Mr. Johnson: I offer the letter in evidence and it is marked as 
“Defendant’s Exhibit No. 10.) 

501 (Mr. Warren : We object to the letter being introduced 
in evidence because it is immaterial and irrelevant.) 

Q. Did you or did you not on the 5th day of March, 1903, receive 
a letter from me as the attorney for Mr. Redfern, enclosing'a deed 
properly signed by Mr. Redfern and his wife to Coleman and Coon 
to lot 24, in Block 30, Columbia Heights, being one of the houses 
being made the subject of this litigation? And also a release of the 
second trust upon that property? A. I received a letter which I have 
in my hand. 

Q. That is not an answer to my question? A. I don’t know 
whether I received a letter on the 5th of‘ March or not—I don’t 
know whether I received it on the 5th of March. I received a letter. 

Q. From whom? A. From you. 

Q. Have you that letter? A. I have it in my hand. 

Q. You are familiar with the signature to that letter, are you not? 
A. Yes, that looks like Hayden Johnson’s signature. 

Q. Have you got the deed and release? A. I have the deed which 
was delivered with your letter. 

Q. Have you the release? A. Yes, and there was a release de¬ 
livered with your letter. 

502 Q. Will you let me have those? A. Yes, sir. 

(Mr. Johnson: I offer in evidence the two papers which I have 
just proven, the one being a deed in fee to the lot in question, and the 
other being a release of the second trust on the lot in question, in 
evidence. They are marked as Defendant’s Exhibits Nos. 11 and 
12 .) 

(Mr. Warren: We object to the introduction in evidence of the 
deed and release for the purpose of showing a conveyance of the 
property to the complainants in this case. For the reason that there 
is nothing to show that the taxes were paid on the property at that 
time; and for the further reason that the release was not recorded as 
per agreement with Coleman and Coon required; and further that 
there is no evidence in the case to show that the interest on the first 
trust was paid at the time the property was attempted to be con¬ 
veyed. ) 

Cross-examination. 

By Mr. Siioles : 

X Q. Mr. Warren, have you any explanation to make with refer¬ 
ence to the letter that you sent to Mr. Redfern and the letter you 
received from Mr. Johnson in reference to these deeds? A. I will 
state that these papers that have been offered in evidence, referring 
to the deed, release and letters, were received at my office in the 
envelope in which they are now enclosed, from Mr. Johnson, I sup¬ 
pose. 
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(Mr. Johnson: I object to the witness stating what he supposes.) 

(Witness continues.) Whether I saw Mr. Johnson at that time 
I don’t remember, but I did see him subsequently and called 
503 his attention to the fact that the taxes upon this property were 
not paid, and that the interest on the llrst trust was not- paid, 
and that the property was not released of record from the second 
trust, as the agreement required, and for that reason and until these 
things were complied with we didn’t feel that we were legally bound 
to accept the deed. I made a note of these things at that time on the 
back of tho envelope in which they were delivered. 

BATES WARREN, 

PerC. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before me this — day of-, A. D., 190—, the 

witness having been previously sworn as heretofore stated. 


Examiner in Chancery. 

At this point the session was continued to one o’clock on December 
28th, 1904. 

^ sL kL* ^ A# 

^ 'P ^ 

504 Cross-examination. 

By Mr. Warren : 

X Q. Mr. Haller, I believe you said you were the architect for 
the .supervision of the construction of these buildings? A. Yes, sir. 

X Q. What commission did you receive for the construction of 
these houses and the preparation of the plans and specifications? 
A. I haven’t received a cent. 

X Q. And you still have a claim for that? A. I certainly have a 
claim for five per cent, commission on the work. 

X Q. Do you know tho purchase price of this property? A. No, 
sir; l)o you mean when the property was sold at auction. 

X Q. No. Do you know what Mr. Redfern paid Mr. Gorman 
for the property? A. No, sir. 

X Q. Did you ever know? A. No, sir. 

X Q. Do you know how much cash was paid down? A. No, sir. 
X Q. Did you ever know? A. I never knew that. 

X Q. Do you know how it was paid—the purchase price? 

505 A. It was paid out of each payment when the contractors 
got their pay. 

X Q. Why do you say that? A. I say so from Redfern and De 
Lashmutt telling me. 

X Q. You have no personal knowledge of that yourself? A. No. 
X Q. And Redfern and De Lashmutt both told you that the pur¬ 
chase price of this property was paid to Mr. Gorman as the con¬ 
tractors got their payments? A. Yes, sir. 

X O. You are sure of that? A. That is what they told me. 

X Q. The testimony of Mr. Redfern in this case is that $6,000. 







JOSfiPti M. COttiMAfc fiu At; 


m 


of the purchase price was paid off in cash at the time the property 
was bought, what have you to say to that? A. I don’t know about 
that. 


X Q,. Is that contrary to what Mr. Redfern told you? A. I would 
issue the certificates for the payments when due the contractors and 
those certificates would go to Mr. De Lashmutt and there would be a 
check come over from Baltimore and Mr. Redfern would have to go 
over there and endorse that check, and then the payment for the 
ground, I was told, came out of that. 

•X Q. Then if Mr. Redfern has testified, as he lias testified, that 
$6,000. of the purchase price of the ground was paid in cash to Mr. 

Gorman at the time of the recording of the trust to secure 
506 the balance on the lots, then his statement to you differs 
from what he has testified to? 


(Mr. Johnson: I object to the question for the reason that it 
seeks to elicit information not responsive to anything brought out on 
the direct examination and therefore is improper cross-examination). 

A. I don’t know anything about the first payment; there may have 
been a payment at the time the property was bought. 

X Q, You told me a moment ago that the purchase price of the 
ground was paid as the contractors got their money? A. I was so 
told. 

(Mr. Johnson: I object to the witness stating what he was told. 

X Q. Didn’t you say you were told that bv Mr. Redfern? A. 
Yes, sir, I did. 

X Q,. Then if he testified to the fact that six thousand dollars of 
the purchase price was paid in cash, then he testified to something 
different from what he told you? You know the ground came to 
more than six thousand dollars? A. I don’t know what to say to 
that. 

X Q, You haven’t — idea of what the purchase price of the 
ground was? A. No, sir. 

X Q. Then, how could you tell Coleman and Coon that there 
would be a sufficient amount coming from the loan to pay for the 
ground and pay the contractors for the construction of the 
507 houses too? A. I guess at that time I was told what it was. 

X Q. Didn’t you testify a moment ago that you never did 
know? A. Now, Gorman never did let me into the secret of the 
thing, and when I gave Gorman the estimate for the houses he told 
me that there would be enough money to pay for the houses. 

X Q. That is not what you testified to the other day? A. I guess 
you will find it was about that. 

X Q. We will look at it. (Mr. Warren reading from Mr. Hal¬ 
ler’s testimony) Mr. Haller in answer to a question says he “does • 
not know whether Mr. Redfern did or not, but I told Coleman or 
more than one occasion that the price of the ground would be de¬ 
ducted from the loan, and that there was money enough there for 
both.” A. I did say that. 

X Q. How could you tell him there was enough money for both 
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when you had no idea what the purchase price was? A. I was told 
so at that time. 

X Q, You a moment ago slated that you never did know what the 
purchase price of the ground was? A. I don’t know yet what it 
was. 

X Q. IIow could you tell Coleman that then? A. I was told so 
at the time. 

X Q. Then that is only what you have heard; you didn’t 

508 know? A. I know I told Coleman there was money enough 
to build the houses and pay for the ground? 

X Q. Why did you tell him that? A. Because it was shown to 
me to be a fact by Rcdfern, Gorman and De Lash mutt. 

X Q. When did Mr. Gorman show you that? A. At that time. 
X Q. What time? A. At the time of making these contracts. 

X Q. Was Mr. Gorman present at the time you made this state¬ 
ment to Mr. Coleman, ov Mr. Coon? A. I don’t think they were. 

X Q„ Did Mr. Coleman or Mr. Coon ever have a talk with Mr. 
Gorman or Mi*. Rcdfern about it? A. You are asking me some¬ 
thing I don’t know. 

X Q. Did they ever talk about it in your office? A. Yes, they 
were in my office talking about it. 

X Q. About how long before the contract was signed was it they 
had these talks in your office between Coleman and Coon and Gor¬ 
man and Rcdfern? A. About that time. 

X Q. Can you approximate how long it was before the contract 
was signed that they had these talks in your office? A. We went 
over the matter for a week. 

X Q. Before the contract was signed? A. Yes, sir. 

509 X Q. Do you mean to say that you wont over this matter 
with Gorman, Rcdfern, Coleman and Coon and yourself 

in your office about a week before the contract was signed? A. Yes, 
at different times. 

X Q. And that was prior to the signing of the contract? A. 
Yes, sir. 

X Q. Are you positive about that? A. I am pretty positive about 
that. 

X Q. What impresses it upon your mind so positively? A. Well, 
various things. 

X Q. Can you enumerate some of them? A. Well, I went to 
Mr. Coleman about taking the job first; I wanted him to have it. 

X Q. You introduced him to Mr. Redfern? A. Yes, sir. 

X Q. Can you tell about how many times Mr. Gorman talked the 
matter over with Coleman and Coon in your office? A. I could not 
tell that. 

X Q. As many as two ov three times? A. Yes; in their talks 
over this job of work the reason it took them so long was to Mr. 
Vaughn was to be the contractor and he was working trying to get 
his bond and Mr. Coleman told me he could get the bond in ten 
minutes if we would give him the job. 

X Q. What reason did Mr. Gorman have for talking with 

510 Coleman and Coon on that subject? A. Well, he was the 
money lender; that is, the loan was secured through him. 
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X Q. What did Mr. Gorman say to Coleman and Coon? A. I 
cannot say. 

X Q. Can you tell us some of the words he used in a general way? 
A. They talked about the houses and the payments, how they were 
to be made and where the money was coming from. 

X Q. Did they say how much the loan would be? A. Yes, sir, 
$4,500. a house. 

X Q. Did Mr. Gorman tell them that? A. He told us all that. 

X Q. Did he tell Coleman and Coon that? A. They were there; 
I told Mr. Coleman that. 

X Q. And they were all present? A. I would not say they were 
all present at one time. 

X Q. You told Mx % . Coleman and Coon that at times? A. I 
wouldn’t swear that I told Coleman and Coon that the loan was 
$4,500. a house, but 1 told Mr. Coleman that the loan was enough 
to pay for the ground and build the house, but at the time this 
matter was talked over we only had Vaughn’s estimate as to the cost 
of the buildings and they knew what the ground cost and they all 
said there would be enough money to cover both. 

511 X Q, Who said that? A. Mr. Redfern, Mr. Gorman and 
Mr. De Lashmutt. 

X Q. How do you know Coleman and Coon knew what the ground 
would cost? —. -. 

X Q. You said a moment ago they knew? A. I said awhile ago 
that Coleman and Coon knew that the money for the ground was to 
come out of the loan. 

X Q. How do you know they knew that? A. I told them— 
Gorman told them about it. 

X Q. Why do you say he did? What did he say about that? A. 
Because he was talking the matter over with them in my office; he 
talked with them about the work. 

X Q. How long was that before the contract was signed? A. Just 
about the time the contract was signed. 

X Q. Mr. Gorman has testified in this case that he did not even 
know Coleman and Coon prior to the signing of the contract? A. 
Then he testified differently to what he told me; they certainly talked 
this matter over in my office. 

X Q. Was that prior to entering into this contract between Cole¬ 
man and Coon and Redfern for the construction of the houses? A. 
Yes, Coleman and Coon and Gorman were all in my office talking 
. this matter over prior to the signing of the contract. 

512 X Q. Well, he has testified contrary? A. I can’t help 
what he docs. 

X Q. What do you say to that? A. I am not going to lie about 
it; they talked this matter over together in my office before the con¬ 
tract was signed. 

X Q. And stated about what you have already testified to? A. 
Yes, sir; what I have stated is about the conversation. 

X Q. You don’t recall just the words or figures that Mr. Gorman 
used when he talked with — at different times, do you? A. Pie went 
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over the different items with them as to how the money was to be 
paid; when the payments were to be made; who was making the loan. 

X Q. But you don’t recall them. A. Of course, Mr. Gorman 
went over the payments with them as would be done in any case of 
that kind. 


(Mr. Johnson: I object to the witness testifying to any conversa¬ 
tion that took place between them when he wasn’t present.) 


X Q. You were present at some of the conversations, were you not? 
A. When they wore in my office; I was present then. 

X Q. I observe a letter written by you, dated April 1st, 1903, and 
offered in evidence by Mr. Johnson, in reference to the bricklayers, 
what were the bricklayers doing at that time? A. They 

513 were pointing up the mortar joints that came out. 

X Q. Isn’t it a fact that the brick work was finished a long 
time prior to April 1st, 1903, and that the mortar froze and fell out 
and had to be fixed on that account? A. That is just what I was 
telling you. 

X Q. Why was it necessary to point up these joints again? A. 
Because the stone man did not put the stone caps on and the water 
went down through them. 

X Q. Then the brick work was done a long time prior to this time? 
A. Yes, sir. 

X Q. And hadn’t the brick work been pointed up by some one 
prior to that? A. Yes. 

X Q. And the work had your approval? A. Well, the stone man 
left the stone cap off and the water went down through and the 
mortar in the joints froze and fell out and it had to be repointed. 

X Q. How long prior to the 1st of April 1903 was the brick work 
finished and approved by you? A. I would have to go back to the 
records for that. 

X Q. Your certificate fixes that? A. My certificate shows the 
payments there. 

X Q. There was a certificate given to Cousin Bros, that 

514 shows that? A. Yes, there was a certificate given to Cousin 
Bros, that fixes it. 


X Q. That fixes the date of the completion of the brick work? 
A. I did at the suggestion of Mr. Redfern give the brick layer a 
certificate for the brick work. 

X Q. I am now looking at a letter of March 6th to Mr. Redfern 
where you make certain complaints about the work not being done 
on these houses. I observe that you say that the grading of the 
parking and extension on the east side of same in front of #1000 
and the filling along the east wall of house #1000 is far from being 
completed; will you state whether or not these contractors were to 
have graded the parking of No. 1000? A. Yes, sir. 

X Q. By what authority do you say that? A. By the authority 
of the specifications. 

X Q. Will you point it out in the specifications. —. “I don’t 
see any signatures on the specifications.” 


(Mr. Johnson: Mr. Warren did not ask you that question.) 




' J. ' . I W P . __ UKW W LLl l -l..—iUU.J P 







I 


JOSEPH M. COLEMAN ET AL. 


215 


X Q. Mr. Haller, the specifications that were prepared for these 
buildings were signed by the contractors and the owners? A. Yes, 
sir. 

X Q. Where are those specifications? A. They were given to 
Coleman and Coon. 

X Q. How many were signed? A. Three. 

515 X Q. Were they all given to them? A. No, sir. 

X Q. Where are the other sets? A. One set was sent to the 
Tome estate. 

X Q. Where is the other set? A. The other set went to Gorman 
or Redfern. 

X Q. You know that one of the signed set went to the Tome 
estate? A. It had to go there. 

X Q. And you think one set went to Gorman or Redfern? A. 
Yes, sir. 

X Q. Are you positive about that? A. I gave it to Mr. Redfern; 
it was signed right in my office. 

X Q. It has been testified in this case there were only two sets 
signed? A. I can’t help what the testimony is. 

X Q. Your recollection is clear about there being three sets and 
one set was given -to Coleman and Coon? A. Yes, sir. 

X Q. Who prepared these specifications (handing witness speci¬ 
fications introduced in evidence by the complainants in this case) ? 
A. These look like duplicates. 

X Q. Who prepared them? A. I prepared all the specifications. 
I dictated them. 

516 X Q. You dictated those you have in your hands? A. I 
wouldn’t say I dictated these, but they may be duplicates of 

the ones signed. 

(The cross examination of Mr. Haller is suspended at this point 
for the purpose of allowing Mr. Sloan to testify.) 


Charles G. Sloan. 

* 

Direct examination. 

By Mr. Johnson : 

Q. Will you state your full name, please? A. Charles G. Sloan. 
Q. You are an auctioneer, I believe? A. Yes, sir. 

X Q. And a member of the firm of C. G. Sloan & Co., auctioneers? 
A. Yes, sir. 

Q. Have you with you your book of sales of property that you sold 
in the year 1903? A. Yes, sir. 

Q. Will you turn in your book to the report of the sale of the 
seven houses on Whitney Avenue and 11th Street, the property of 
Samuel E. Redfern, which property was sold under a deed of trust 
to De Lashmutt and Nesbit to secure Mrs. Tome, and state on what 
day that property was sold? A. The property was sold on the 31st 
day of March, 1903, at half past four o’clock. 

517 Q. Will you state to whom the property was sold? A. 
It was sold to Thomas J. De Lashmutt. 
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Q. What did the properly bring? A. $4,250 a piece. 

Q. You mean a house? A. Yes, sir. 

Cross-exam ination. 

By Mr. Warren : 

X Q. Mr. Sloan, do you recall how many people were present at 
the sale? A. About twenty five. 

X Q. About twenty-five prospective purchasers? A. I don’t know 
whether they were prospective purchasers or not. 

X Q. You can’t tell about that? A. Mv record shows there was 
about twenty five persons present; that it was a fine day, and that 
the property sold for the figures I have stated. 

X Q. At the time you auctioned off the property you made certain 
remarks about the condition of the property—the condition of the 
houses, to induce purchasers to bid on them, did you not? A. I 
don’t remember anything I said especially on this occasion. On an 
occasion of that kind an auctioneer looks into the houses and says 
anything he can to make the houses bring as much as possi¬ 
ble.^ 

518 X Q. On this occasion you said all the houses were in per¬ 
fect condition and ready to move in? A. I don’t recall. 

X Q. You don’t say you didn’t? A. I don’t recall. 

X Q. Do you recall that you said the property was finished ready 
to move right in? A. I don’t remember. 

X Q. You remember you had the keys? A. 1 do not. 

X Q. Did you go in the houses? A. I believe I did. 

X Q. Was Mr. Lynn 0. De Lush mutt there? A. He was. 

X Q. Do you know for whom Mr. Thomas J. Do Lashmult pur¬ 
chased the property? A. No, sir. 

X Q. Did you make any announcement that the houses were not 
completed? A. I don’t remember. 

X Q. As a matter of fact all you know is that you sold them as 
completed houses? A. I don’t remember about that. 

X Q. Do your books show whether there were any other bidders? 
A. They never do. 

X (J. Were there any other bidders present besides the one to 
whom you sold the property? A. There were about tewnty-fivc peo¬ 
ple present. 

510 X Q. You don’t remember whether there were any other 
bids on the property? A. I don’t remember; it has been 
some time since the sale took place and there have been a good many 
other sales in the interval. 

CHARLES G. SLOAN. 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before mo this — day of January A. D., 1905, the 
witness having been heretofore sworn according to law. 

# ' | > 
Examiner in Chancery. 
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(Cross-examination of Mr. Haller resumed as follows:) 

Mr. Johnson: 

Q. I would suggest that Mr. Haller now examine the specifications 
and answer the question just asked by counsel, “By what authority 
he said that the grading of the parking and the extension of the 
east side should be done by the contractors?” A. (Looking at the 
specifications.) I find it under the general heading of “Excavations” 
in the specifications. 

Q. The specifications that have been offered in evidence in the 
case? A. Yes, sir. 

520 Mr. Warren : 

X Q. Is that the only authority by which you say that? A. I 
don’t know any other authority. 

X Q. I wish you would just read to the examiner the lines that 
you rely upon under that heading? A. “The contracting excavator 
will do all necessary excavating that may be required to prepare the 
premises for the aforesaid buildings, and fill in and van around all 
walls when they are up a sufficient height, and grade off the lots, 
leaving a level terrace eight inches high at the rear edge of the side 
walk. In grading off the lots as much dirt that may be required will 
be used to fill in the rear portion of the lots.” 

X Q. Does that say anything about the grading of the parking 
and the extension? A. It says leave the terrace level eight inches in 
height at the rear edge of the side walk. 

X Q,r That is between the side walk and the house. The principal 
place that you refer to in this letter is the parking out in front of 
the house, is it not? A. Yes, in front of the house, but it takes in 
the side on the parallel line. 

X Q. Is that any part of the lot? A. Yes, sir. 

X Q. Isn’t that property owned by the government and isn’t any 
part of these lots? A. No, I don’t know that. 

521 X Q. Will you show me on that plat, the particular spot 
(referring to “Complainants’ Exhibit No. 2”) ? A. Thirty 

feet inside of that line (indicating the street line at the Whitney 
Avenue edge, as shown on the exhibit) is the building line. The 
space from the front of the buildings out to that point is thirty feet, 
which was to be graded off. 

X Q. Is the building located on lot 39 onlv thirty feet from the 
side walk? A. No. 

X Q. How far is it? A. It is thirty feet from the building line 
and about 100 feet from the side walk. 

X Q. Isn’t it a fact that the portion of the lot not graded that 
you refer to is that space beyond thirty feet from the building line? 
A. No, because he only had to grade it as far as the running of the 
cement side walk and the side walk runs out 80 feet. 

X Q.. Can you tell me how far from the side walk the house 
on Lot 39 is? A. It is about 80 feet; it inns on a bias but the build¬ 
ing line is 30 feet from the front of the house. 

X Q.. Who leveled the fifty feet? A. Outside there? 

X Q. Yes. A. The Cranford Paving Co. 
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X Q. Isn’t that the part you complained of? A. No; they 
522 graded that and continued the side walks out. 

X Q. You say the pointing up of the stone work and 
coping is incomplete and not properly done, isn’t it a fact that that 
stone work was properly done and properly completed by Mr. Gier, 
the stone contractor, and that it afterwards froze up and the mortar 
came out and had to be pointed up again? A. They had pointed 
it up with common sand and lime and it would not stand in freezing 
weather and it came out again. 

X Q. Did you testify that when Mr. Gier sued Coleman and Coon 
for this work? A. Yes, six*. 


I did. 


Q. Ai*e you positive that you did? A. I am pretty positive that 


X Q. Isn’t it a fact that you testified before Callan Justice of the 
Peace, in the case of Geicr vs. Coleman and Coon, that Geier had 
done the work properly and it was no fault of his that it was frozen 
out? A. I don’t think that Geier had done his pointing up prop- 
erly; I said that Geier should have done his work befoi’e the freezing 
weather came on. 


X Q. Isn’t it a fact that he had done his work and was entitled 
to payment for it? A. Yes, except the pointing up. 

X Q. Did you make any exceptions when you testified in that 
case before Judge Callan? A. That is almost too far off for me to 
remember such things as that. 

523 X Q. You knew as much about the work—whether it was 
done properly—at that case as you do now? A. Yes. 

X Q. Which would be right then, the testimony that you gave at 
Callau’s office in the case of Geier vs. Coleman and Coon, or the testi¬ 
mony that you have given today? A. You will have to tell me 
which testimony you are asking me about. 

X Q. Which would be more likely to be right, the testimony you 
gave in that case befoi*e Justice Callan or the testimony you are giv¬ 
ing hei'c today? A. I was under the impression that. I testified that 
way befoi*e justice Callan—that Gcier’s stone work was done all right, 
but he didn’t point it up right. He used sand and lime instead of 
cement and it froze out. 


X Q. Which is more likely to be correct the testimony you gave 
there or the testimony you are giving here today? 


(Mr. Johnson : I object to the question for the reason that the wit¬ 
ness has testified that the testimony he gave there was the same as he 
has given here today.) 

X Q. You were subpoenaed as a witness for Mr. Geier in that 
case? A. Yes, sir. 

X Q. Against Coleman and Coon? A. Yes, sir. 

X Q. You know what the suit Geier brought was for? A. I 
knew something about it. 

524 X Q. Mr. Geier talked the matter over with you? A. Yes, 
sir. 

X Q. And he accepted you as a witness and put you on the stand? 
A. He did. 
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X Q. And you testified for him in that case? A. I understand 
I didn’t hurt either one of the parties. 

(Mr. Warren: I object to your understanding.) 

X Q. I observe that you made a request to look at the date of the 
letter dated April 1st, why did you do that? A. I wanted to see if 
the letter was written after the property was sold at auction. 

X Q. Then it is likely this matter was fixed up after writing the 
letter? A. After that letter was written some one was the pointing 
up. 

X Q. By whom was that done, by whose authority? A. By Cole¬ 
man and Coon or Kedfern. 

X Q. How long was that after writing the letter? A. I cannot 
tell you that. 

X Q. Can you approximate it? A. No. 

X Q. Was this brick work pointed uo before or after the sale? 
A. I don’t know. 

525 X Q. Who had this pointing up done? A. I suppose Mr. 
Coleman did; 1 know I requested him to do it. 

X Q. Why was it you suppose Mr. Coleman did it? A. Mr. Cole¬ 
man knew it- wanted pointing up. 

X Q. Who was doing the pointing up on the 1st of April? A. I 
don’t know the date now, but it was the contractor’s bricklayers. 

X Q. Was Mr. Cozzens doing it? A. Mr. Cozzen’s men were doing 
it. 

X Q. Under their contract with Coleman and Coon? A. Yes. ' 

X Q. Do you know that Mr. Coleman had directed them to do it? 
A. No. 

X Q. How do you know Cozzens was having it done under his 
contract with Coleman and Coon? A. I had mentioned it to Mr. 
Coleman. 

X Q. Is that the only reason you have for saying that? A. Yes. 

X Q. I observe in your testimony that you sa.y the brick layers 
were out there after the date of the last letter, which was dated April 
1st, 1903, and you say they were out there at various times after that 
date, are you prepared to say they were doing work out there after 
April 1st, 1903? A. Yes, they came out there later than that and 
pointed up the side of the wall for me. 

526 X Q. I mean under their contract with Coleman and 
Coon? A. I suppose all the work they did there they were 

doing under their contract. 

X Q. Don’t you know the houses were sold before that date? A. 
I know the houses were sold before the time they were through 
pointing up. 

X Q. Why do you say they were doing it for Coleman and Coon 
after the houses were sold? A. For the reason that Mr. Casey came 
there on several occasions after the houses were sold and went in there 
and finished up their plumbing work and said Coleman had sent 
them there to do it. 

X Q. You say there is considerable pointing up about the mortar 
joints in the press brick work, what caused that? A. It froze out. 
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X Q. That was all fixed by the brick layers? A. The bricklayers 
fixed it. 

X Q. That froze out after you gave them your certificate, did it 
not? A. Yes, he went back and fixed it up. 

X Q. That occurred about the stone work too, did it not he went 
back and fixed it up after you called his attention to it? A. Yes, 
sir. 

X Q. That was from freezing too? A. Yes. 

527 X Q. He went back and fixed it? A. Yes. 

X Q. You say there are several places in the cement walk • 
and coping which was broken out, they went back and fixed that, 
didn’t they? A. No. 

X Q. What part did they not fix? A. There were some places 
there as much as two feet, wide in the cement walks; the Cranford 
paving Co. put that back. 

X Q. On which walk was that? A. On the entrance walks. 

X Q. On all the houses? A. No. It appears that one of Mr. 
Coleman’s men drove down across the walks with a wagon, or cart or 
something of that kind and broke the walks. 

X Q. Did you see that, done? A. We could see the effects of it. 

X Q. You didn’t see the wagon? A. No. 

X Q. You say they drove a wagon over it and broke it? A. Yes, 
that is what they told me. There was a place in the walk of one of 
the middle houses where the concrete fell through. 

X Q. The ground settled? A. Yes, sir. 

X Q. That was causi 1 f "om the settlement of the ground leaving 
the concrete? A. Yes. 

528 X Q. You say the rear yards have not been properly 
graded? A. They were never properly graded. 

X Q. Are they properly graded today? A. No. 

X Q. What do you mean by that? A. They were graded so the 
drain was to the rear instead of being graded so the drain was the 
other way. 

X Q. The water runs out the rear of the lots, you mean? A. Yes, 
sir. 

X Q. Did the specifications say how the yards were to be graded? 
A. The work was to be done subject to the approval of the architect. 

X Q. Do the specifications say how they were to be graded? A. 
That clause covers it all. 

X Q. When did you move in the house, the corner house on lot 
39? A. I would have to go home to tell you that; I don’t know 
whether it was January or February. 

X Q. Had the gas been turned on at the time you moved in? A. 
Yes, sir. 

X Q. I observe that you say that the upright battons in the centers 
of the panels and the binder's on the fence posts have not been prop¬ 
erly nailed, do the specifications require it to be nailed in that 

529 way? A. Yes; it was nailed by Coleman since that time. 

X Q. When was it nailed? A. Right after that, I suppose 

he did it. 

X Q. Do the specifications require that to be done? A. Yes. 
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X Q. Will you point it out? A. (Examining specifications) I 
will take that back. 

X Q. The specifications do not require it? A. No, I thought they 
did. 

X Q. They put rails on the stairways where not. required, did they 
not? A. You will have to produce the plans before I will answer 
that question. (Examines plans offered in evidence by complain¬ 
ants) Cellar stairs require rails—back steps do not. 

X Q. How do you tell whether the cellar stairs require rails? A. 
There they are (indicating on the plans) on the cellar stairs. 

X Q. The cellar stairs show no posts? A. No, they are just sup¬ 
ported by 7/8 up-rights. 

X Q. Does it show that? A. It is impossible to show that, on a 
flat drawing. 

X Q. The back stairs doesn’t show it? A. Not for the 

530 yard. 

X Q. Yet they put them there? A. They did. 

X Q. At whose request? A. I ordered them there. 

X Q. You also say there are numerous bolts to be put on the sash 
in the cellars? A. Mr. Coleman did that. 

X Q. Do the specifications require that? A. They call for fasten¬ 
ings on the sash (reading specifications) “provide two inch bolts for 
cellar sash.” 

X Q. They put that set on, did they not? A. They were double 
sash. 

X Q. In referring to the numerous bolts to be put on the double 
sash you referred to the last set that was put on? A. I did. 

X Q. They had one set of bolts on at that time? A. Yes. 

X Q. That is, there was a bolt on the sash that first shut? A. Yes. 

X Q. You wanted one &ut on the other sash and they did it? A, 
Yes; that is in accordance with the plans and specifications and all 
building regulations. 

(Mr. Warren: We object to that part of the answer referring to 
“all building regulations.”) 

X Q. Did you sign this letter which I hand you? (Hand- 

531 ing witness letter.) A. I wrote thi letter to Coleman and 
Coon. 

(Mr. Warren : I offer the letter in evidence to be marked as “Com¬ 
plainant’s Exhib.'- No. 1.”) 

X Q. At the time that you wrote that letter, or shortly thereafter, 
did they not fix the drains ; not later than the 24th of January did 
the plumber not fix the drains to the kitchen boilers? A. They went 
back and fixed the drains to the boilers, but it afterwards developed 
that lots of the faucets leaked. 

X Q. Was the bronzing of the bath tubs in the contract of the 
plumber? A. It was. 

Q. Was the bronzing of the pipes in the contract of the plumber? 
A. Yes, sir which pipes? 

X Q. The pipes throughout the building? A. No, there are two 
sets of pipes. 
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X Q. Did the heating pipes belong to the same contractor? A. 
Yes, he was the same man. 

X Q. It was the same party’s business to attach the fixtures to the 
steam boilers? A. Yes. 

X Q. That was necessary to bo done before the work would be 
complete, I suppose? A. Yes, what fixtures are you speaking of? 

X Q. Would it ho necessary to attach all fixtures to the boilers? 
A. Yes sir. 

532 X Q. Would it be necessary in order to complete the work 
to bronze the pipes and the bath tub? A. Yes, and the man 

promised to do it. 

(Mr. Warren : I object to the latter part of the answer as not 
responsive to the question.) % 

X Q. I observe you say in trimming out the houses the wood work 
was not properly cleaned up and sand papered, do the specifications 
require that the wood work be sand papered? A. The general con¬ 
dition- call for the work to be done in a strictly first class and work¬ 
man like manner; that is my interpretation. 

X Q. In the general clause is the only place you find that re¬ 
quirement? A. I will look again. (Examining the specifications 
already in evidence in the case.) The mill woi*k will be stock or 
factory pattern and be neatly cleaned up. 

X Q. Is that the only authority you have for saying the specifi¬ 
cations require the mill work to be sandpapered? A. That is the 
best authority you can have. 

X Q. That is the only authority you have? A. They are all. 

X Q. Then you mean to say the mill work cannot be neatly 
cleaned without being sand papered? A. It cannot. 

X Q. How many coats of paint was put on these houses? 

533 A. About six. I will explain that if you will let me? Be¬ 
cause tho first three coats were badly put on. 

(Mr. Warren : I object to tho latter part of witness’s answer; I did 
not ask him that question.) 

X Q. I hand you a letter dated February 24, 1903, will you state 
whether or not you sent that letter. A. (Examining letter.) Yes, 
sir. 

(Mr. Warren: I offer the letter in evidence. It is marked as 
“Complainant’s Exhibit No. 2”). 

X Q. Mr. Ilallcr, do you recall that sometime shortly after Feb¬ 
ruary 24, 1903, Mr. Coleman and myself met you on Whitney Ave¬ 
nue and had a conversation with you with respect- to the work to be 
done on these houses? A. I do. 

X Q. Do you recall our exhibiting to you this letter which I 
handed to you a moment ago? A. You may have done that. 

X Q. And asking you whether or not these things were required 
to be done before you would give a certificate? A. I remember this, 
that I explained to you what had to be done, and you turned to Mr. 
Coleman and said to him, “Mr. Haller says you must do these things 
before you can get a certificate.” 
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X Q. Isn't it a fact that the things required to be done were read 
from this letter and we talked the different items over? A. We 
talked the items over. 

534 X Q. Did you refer in any manner, shape or form to the 
painting? A. Yes, we did. 

X Q. Are you positive you referred to the painting not being done 
right on that day? A. What day was that? 

X Q. That was February 24, 1903? A. What was the date of 
my letter? 

X Q. February 24, 1903. A. I know I talked to tyou about the 
boilers. 

X Q. I am asking you about the painting; did you say anything 
about the painting not being properly done on that day? A. I 
■wouldn’t say that I did. 

X Q. Why did you incorporated that in your letter? A. It was 
sometime after this paint was put on that it commenced to creep and 
crack; there were a great many cracks all over it. 

X Q. Was that true with respect to the first three coats put on? 
A. If you had went in the houses three months ago- 

X Q. I am not asking you that. Was that true in reference to 
the first three coats put on? A. Yes, of course it was; that is what I 
was going to tell you awhile ago and you would not let me. 

535 X Q. Then after February 24, 1903, the other three coats 
were put on? A. I cannot just recall the time they were 

put on. 

X Q,. You also say the mantels in the second and third stories 
were incomplete o^ing to them not having cabinets on them; did 
the specifications require cabinets to be on the mantels? A. The 
builder was to allow $100. for mantels. 

X Q. What did Coleman and Coon have to do with putting cab¬ 
inet mantels in there? A. It was the owner who was to select the 
mantels and he selected them with cabinets on them. 

X Q. Who selected them? A. The owner. 

X Q. You say the owner selected them? A. Yes, he went down 
and looked at these mantels and selected the ones with the cabinets 
on them, but they did not get them. 

X Q.. Was it the business of Coleman and Coon or the owner to 
get these mantels? A. The owner picked out the cabinet mantels. 

X Q. Didn’t Coleman and Coon put up the mantels that were 
selected by the owner? A. The mantels that Mr. Redfern selected 
Messrs. Coleman and Coon put up, but they never brought up the 
cabinets. 

X Q. Who never brought them up? A. Barber & Ross. 

536 X Q,. What did Coleman and Coon have to do with that? 
A. It came out of their contract. 

X Q. What has the fact that it came out of their contract got to 
do with bringing the mantels up there? A. The specifications there 
is to be an allowance of $100. for mantels per house to be deducted 
from the contract price. 

X Q. Yes, but the owner selected the mantels, wasn’t it the owner’s 
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business to see that the mantels were brought up there? A. Yes, 1 
suppose it was. 

X Q. There has been considerable talk about the specifications 
that have been introduced here, and you have been asked a number 
of questions with respect to them. For instance, the specifications 
provide that the contractors shall paper the houses, supply the gas 
service and fixtures, and in reply to a question asked you by Mr. 
Johnson in regard to the gas fixtures you testified that Mr. Coleman 
came to you and asked you to inlerprotaic the specification at that 
point, as to w'ho was to furnish the gas fixtures, and you told him 
the plumber had to supply them, and you said Mr. Coleman asked 
you to go down to the front door and sec Mr. Casey, and Mr. Cole¬ 
man told Mr. Casey in your presence there that you said he would 
have to furnish the gas fixtures, are you not mistaken about that? 
A. That conversation occurred and Mr. Coleman knew it. 

537 X Q. Don’t you know, as a matter of fact, that Mr. Casey 
had nothing to do with providing the gas fixtures? A. No, I 

do not. 

X Q. And you mean to say that Casey was to furnish the gas 
fixtures for these houses? A. And he so bid on that job. 

X Q. Didn’t Barber and Boss sell them? A. They were bought 
from them after that. 

X Q. Iiow do you know that? A. I understood so at the time. 

X Q. How do you know Casey bid on the gas fixtures? A. The 
man came to my office and talked the matter over with me, and I 
instructed him to bid on them. 

X Q. Why did you instruct Casey to bid on the gas fixtures? A. 
Because that was my understanding of the specifications. 

X Q. What do the specifications say about that? A. (Examin¬ 
ing the specifications in the case) “It says provide and run gas pipes 
of suitable size, and leave outlets for ceiling lights only, as shown 
upon the plans, and make provision for the meters to be located in 
the cellars. Provide gas sendee and $30. per house”—That is a mis¬ 
take in the copy. 

X Q. See if it is right further on? A. (Witness examined fur¬ 
ther the specifications)—“Provide gas sendee and $30. per house for 
gas fixtures”—I see here it says by the owner. 

538 X Q. Then they arc not right? A. According to that they 
are not. 

X Q. Are you prepared to say the specifications are not right with 
the signed ones? A. They are not right with the signed ones. 

X Q. That clause is in there? A. Yes, I have read it. 

X Q. You say Coleman was to pay for the gas service? A. It was 
to be paid for by the plumber. 

X Q- Hid you write this letter (handing witness letter) ? A. I 
wrote this letter at the suggestion of Mr. Redfern because we had to 
have it in that day. 

(Mr. Warren: I offer the letter in evidence. It is marked as 
“Complainant’s Exhibit No. 3.”) 

(Witness continues:) I wrote that letter at the suggestion of Mr. 
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Redfern and Mr. Coleman knows that he was in my office when it 
was written. 

X Q. Do you recall that at or about the time the houses were ready 
for plastering that you issued a certificate for the ready for plaster 
payment? A. I do. 

X Q. And that the payment was held up for some time? A. Yes. 
X Q. Can you state how long it was held up? A. No. 

X Q. Refreshing your recollection, don’t you recall that it 

539 was held up about three weeks? A. About. 

X Q. Do you know why it was held up? A. No. 

X Q. You don’t know why it was held up? A. Mr. Kedfern sent 
me up to ask Mr. Coleman if he would have use for the payment for 
a week or so, he would like to use it for a week; that is all I know 
I. about it. 

I X Q. And use the money for some other purpose? A. He just 

sent me up there. 

X Q. Didn’t he use the money for some other purpose? A. I 
didn’t see him use it. 

X Q. Didn’t he tell you he wanted to use it for some other pur¬ 
pose? A. I wouldn’t say that he did. 

I X Q. There were some scratches in the signed specifications— 

some words scratched out in the ones that were signed, were there 
not? A. There might have been, but I don’t like to say that. 

X Q. Don’t you recall that Mr. Coon, in your presence, scratched 
out some words in the specifications that were signed at your office? 
A. I thought you said there wasn’t any signed ones. There were 
some erasures but I can’t recall what they were now. 

X Q. Now, refreshing your recollection about what the erasures 
were, for instance," that the contractors were to furnish the 

540 paper and put it on, wasn’t that stricken out? A. I don’t 
remember about that. 

X Q. You simply know there were some erasures there? A. Yes, 
at the suggestion* of Mr. Redfern. 

X Q. And Mr. Coleman and Coon? A. They have no right to 
I do that. T don’t know who done it. 

X Q. But you do remember distinctly that there were some erasures 

* in the specifications that were signed? A. Yes, sir, 

X Q. Mr. Haller, do you know when they started the work on these 
’ houses? A. I can’t give you that date without going to Redfern’s 
i books. 

X Q. Did they start the work on the houses before the time the 
trust to the Tome estate was put of record? A. No, the deed of trust 
was on record before the contract was signed. 

* X Q. The deed of trust was on record before the contract between 
Coleman and Coon and Redfern was made? A. Yes. 

* X Q. You mean before it was signed? A. Yes, sir. 

^ X Q. Are you sure of that? A. Only by being told so. 

541 X Q. Who told you? A. Redfern, De Lashmutt and Gor¬ 
man. I never heard of anyone allowing a job to be started 

t ., • before the trust was recorded. 

^ ft » 
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(Mr. Warren: I object to the witness saying what he has beert 
told, when witness does not know of his own knowledge.) 

X Q. Mr. Haller, did you introduce Mr. Redfern to Mr. Coleman? 
A. I don’t know whether I did or not. 

X Q. Did you sell the property for Mr. Gorman, or did Mr. Gor¬ 
man sell it himself? A. Mr. Gorman brought it to me and I first 
mentioned it to Mr. Coleman. I wanted him to take it, but he 
would not take it. I then told Mr. Redfern about it, and then Mr. 
Gorman after that went to Mr. Redfern and the sale was made, and 
it was after that that Mr. Coleman came in the matter; I don't know 
whether I introduced them or not. 

X Q. At the time Mr. Redfern first knew about this transaction, 
when it was first called to his attention, were the plans and specifica¬ 
tions prepared for the work then? A. Yes, sir. 

X Q.. Who ordered the preparation of the plans and specifications? 
A. Mr. Gorman came in my office and told me that he had this piece 
of ground; that ho wanted to sell it; didn’t say whether it was his or 
a client of his, and told me what it could be put on the market at. 
And he says if you are a mind to you can make up a set of plans and 
we will see if we cannot sell it to some one who will build on 
542 it and you can be the architect for the erection of the houses. 

X Q. And he told you to make the plans and specifications? 
A. lie did. 


X Q. I believe you said you charged a commission of five per cent, 
for drawing the plans and specifications, who was to pay you that 
monev? A. Mr. Redfern. 

t. 

X Q. Why should he pay you that- money if you were ordered to 
do it before he knew anything about it? A. If the project had not 
gone through I would only have gotten a small commission, but 
Mr. Redfern had agreed to pay me five per cent. 

X Q. At the time he was brought into it? A. Yes, sir. 

X Q. At the time ho was brought in and the land was sold to him 
the plans and specifications were prepared? A. Yes, sir. 

X Q. Who sold it? A. Mr. Gorman. 

X Q. I hand you a subdivision of the property, which has been 
introduced in evidence in this case, and will ask you who drew this 
proposed subdivision—this survey, known as Complainant’s Exhibit 
No. 2? Who prepared that? A. The surveyor’s office. 
543 X Q. I mean who gave them the data to go by? A. Mr. 
Gorman, Mr. Gorman gave it to me and I made the plat. 

X Q. He told you how to make it? A. Yes, sir, about how to 
make it. 

X Q. As a matter of fact, you had never seen the property before 
that time? A. No, only by passing. 

X Q. That was all the work of Mr. Gorman? A. Yes, sir. 

X Q. Didn’t you try to get Vaughn to go into this transaction 
before you did the others? A. No, we tried to get Vaughn for the 
contractor. 

X Q. But Coleman got into it? A. Yes, sir. 

X Q. Wasn’t you mistaken about, trying to get Coleman to buy 
the ground ? A. No, I put the proposition to Mr. Coleman. 
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X Q. When? A. Some time before Red fern taken it. 

X Q. Did Mr. Gorman see Coleman about it? A. Not to my 
knowledge. 

X Q. Then Mr. Gorman didn’t know that you ever offered the 
proposition to Mr. Coleman with a view of purchasing it? A. I 
told him I had. 

X Q. At what price did you offer it to Mr. Coleman? A. I can¬ 
not tell you that. I offered the same deal to Mr. Coleman that was 
offered to Mr. Redfern. 

544 X Q. You told Coleman he could have it for the same price 
that Redfern paid for it? A. Yes, and showed him the 

plans and told him there could be secured a loan of $4,500. on each 
lot % 

X Q. That was prior to the time you ever mentioned it to Red¬ 
fern? A. Yes, sir. 

X Q. Wasn’t it the understanding, Mr. Haller, that Mr. Red¬ 
fern wasn’t to put up a dollar of his money in this transaction? A. 
1 could not answer that. 

X Q. They were to have enough money to pay for the houses and 
the ground? A. That was my understanding. 

X Q. That was the representation you made to Redfern? A. I 
don’t know that I told him that. 

X Q. That Mr. Gorman was securing enough money to build the 
houses and pay for the lots and that if he went into the transaction 
he would not have to put in any money? A. I don’t say that I told 
him that. 

X Q. Wasn’t it explained to Mr. Redfern that you merely wanted 
somebody to just hold the title and if they cared to take the chance 
they could make some money out of it? A. No. 

X Q. Are you sure of that? A. Mr. Gorman told me 

545 they could get enough money to build the houses and pay 
for the ground. 

X Q. That is what he told you? A. Yes, sir, and to go ahead 
and get up a deal with some one to hold the title. 

X Q. He didn’t care who, just some one to hold the title? A. He 
said it must be a good man; a man who could give a good bond. 

X Q. Give a bond to buy the ground or build the houses? A. A 
bond for the completion of the houses. 

X Q. Just some man who could give a bond? A. Yes, sir. 

X Q. You don’t know what Gorman gave for the property? A. 
No, sir. 

NICHOLAS T. HALLER, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Redirect examination by Mr. Johnson is reserved to some future 
session. 


* * * * * * * 
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iSVAtYisf S. RRAbeM, ETd., VS. 
T. Conrad Dodge. 


T 


Direct Examination. 

After the witness was duly sworn, the following objections was 
interposed by Mr. Warren : 

(Mr. Warren : We object to the examination of this witness as the 
time specified for the completion of the defendant’s testimony has 
expired.) 

(Mr. Johnson: The testimony of this witness and the testimony 
of the other witnesses that will be produced by the defendants, is 
taken under an agreement with counsel for the defendants and coun¬ 
sel for the complainants that their testimony should be taken out of 
order that the case might he eal/endered for hearing at the January 
term of the court. With that understanding the testimony in re¬ 
buttal of the complainants was taken before these witnesses were 
produced.) 

(Mr. Warren: I as one of the counsel for the complainants know 
nothing at all of that agreement, as stated by Mr. Johnson.) 

Q. Mr. Dodge, what is your business'? A. I am in the real estate 
business with Lewis 1). Wine. 

Q. IIow long have you been engaged in that business? A. About 
twelve years. 

547 Q. During the course of your career as a real estate broker 
have you purchased and sold a number of houses? A. Well; 

in our ollice we don’t buy any real estate for ourselves; we buy and 
sell for our clients, but wc don’t buy anything individually. We 
merely handle our clients’ property. 

Q. Are you familiar will) the construction of houses? A. I am. 

Q. Were the houses, the property of Samuel E. lied fern, located 
upon Whitney Avenue—the seven houses in question in this litiga¬ 
tion—were those houses placed in charge of your firm for sale? A. 
They were. 

Q. Did vou ever go out to those houses and examine them? I 
did. 

Q. When was the last time you were out there? A. In January, 
1903. 

Q. Did you make an inspection.of the houses on that occasion? 
A. I went through several of the houses with a possible purchaser. 

Q. IIow did you happen to go out there in January, 1903? A. 
Well, the whole transaction was about this way: Mr. Rcdfern gave 
us the houses in August, 1902, and wc sent out and had photographs 
made of the houses, and started to advertise them with a cut, 

548 and during the course of the advertisement there was a num¬ 
ber of people came in our office and made inquiry about the 

houses, and we took them out to the houses, but upon examination 
of the houses they found them in such an uncompleted condition 
that we did not succeed in selling any of them. The last time I was 
at the houses was in January 1903, and the snow and ice was all over 
the ground and we could not see the surroundings very well, but the 
party I had with me did not like the houses and I took him over to 
examine a house at No. 1654 Sherman Avenue, but he didn’t buy 
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any of tho Whitney Avenue houses because of the condition they 
were in. 

Q. What have you to say with respect to the condition of the 
Whitney Avenue houses with respect to. their painting at the time 
you were out there in January, 1903? A. The fronts were not 
pointed up; they looked like they had a coat of priming and the 
inside of the houses looked like the wood work had only been primed 
and tho houses were generally in an unfinished condition. 

Q. What have you to say about the front terraces? A. I could 
not say anything about them because they were covered with snow 
and ice when I was out there in January, 1903. 

Q. Do you know whether they had been graded and sodded? A. 
I could not say. 

Q. What have you to say about the granolithic walks? 

549 A. During December these walks were cracked considerably. 
I don’t think there was any sodding there at all, but the last 

time I was out there they were covered with snow and ice. 

Q. Were the fronts of these houses cleaned down when you were 
out there in January? A. No, they were in a rough condition. 

Q. What about the stone work? A. Well, the whole fronts needed 
pointing up. 

Q. Did you inspect the plumbing on the interior? A. The pipes 
were all rusted on the inside. 

Q. How about the papering on the interior? A. Most of it looked 
like it had been damp and was badly discolored; it looked like it had 
been put on before the plastering was dry. 

Q. How about the gas fixtures? A. They were all out of shape; 
the whole house was in bad shape. The people we took out there 
would not make any kind of an offer on the houses. 

Q. When these houses were placed with you for sale by Mr. Red- 
fern what figure did he put on them? A. lie said he thought we 
ought to get sixty-five hundred dollars for all of the inside houses 
and seven thousand dollars for the corner house, and after we in¬ 
spected them we told him we though fifty-seven hundred and fifty 
dollars would be a good price for them, and we started to advertise 
them at that figure, but we could not get any offer at all on the 
houses. We started to advertise the houses sometime in August and 
run the advertisement until sometime in December following, 

550 and up until January 1st I don’t think we had gotten an offer 
on any of them. Subsequently we had an understanding 

with Mr. Redfern to sell them at $5,000. or anything over that we 
could get, but we could not sell them at that figure. 

Q. Couldn’t you get an offer at any price? A. No, it would cost 
several hundred dollars to put the houses in good condition, at that 
time, in January, 1903. 

Q. You mean several hundred dollars each house. A. Yes, sir. 

Q. The houses were not in your hands for sale after the sale under 
the trust, were they? A. Yes, Mr. De Lashmutt gave them to us in 
conjunction with Mr. Howenstein in the summer of 1903, but we 
didn’t do anything with them, as we don’t handle property when 
other broker’s are advertising it. 
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—. You didn’t go there to see the houses after January, 1903? 
A. No, sir. 

(Mr. Warren: I will not cross-examine the witness, as counsel 
for the complainants will move to have the testimony of the witness 
stricken from the record.) 

(Mr. Johnson: I will further say that if counsel make such a mo¬ 
tion it will be in violation of their agreement with me.) 

T. CONRAl) DODGE, 

Per C. ELTON JAMES, 

Examiner in Chancery. 


551 Subscribed to before mo this — day of January, A. D., 
1905, tho witness having been previously sworn. 

Examiner in Chancery. 

(The session was continued without date.) 


It is hereby stipulated and agreed by and between counsel for the 
respective parlies thereto that the examiner may sign the depositions 
on behalf of the defendants for said witnesses in their place and stead. 


552 


Memorandum-. 


For Defendants’ Exhibit “S. E. R. No. 1,” see Exhibit “L. 0. 11 
No. 1,” page 367 of this record. 


553 Defendant S. E. R. Exhibit No. 2. 


American Bonding Company of Baltimore. 

Washington, D. C., March 3, 1903. 
Mr. S. E. Redfern, #77 Corcoran Building, Washington, D. C. 

Dear Sir: Replying to your favor of the 2nd inst., requesting 
last payment on 7 houses on Whitney Avenue, have to say 1 have 
examined the houses and find that they are not finished in accordance 
with the specifications and I cannot O. Iv. the certificate until they 
are finished up to the standard of said specifications. If you will 
have the work done as called for and furnish the releases of the liens, 
I will be pleased to 0. Iv. the certificate and send you the money. 

Yours truly, L. 0. DE LASIIMUTT. 


P. S.—I wish to remind you of the fact that the holder of these 
trusts demand- payment of the principal when due March 17th, and 
if not paid at that time property will be advertised. 

L. 0. DE LAriHMUTT. 
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554 


Defendant S. E. 11. Exnnsrr No. 3. 


■V“t 


The American Bonding & Trust Co. of Baltimore City. 


Washington, I). C., Oct. (5, 1902. 
Mr. Samuel E. Rcdfern, Corcoran Building, Washington, 1). C. 

Dear Sir: Replying to your favor of recent date asking me to 
defer your interest on Whitney Avenue houses and take same out of 
last payment, I have to say that this agreement will he perfectly 
satisfactory to my principal. 

Yours truly, L. (). DE LASI1MUTT. 


555 


Defendant S. E. R. Exhibit No. 4. 


Oct. 29/02. 

Mr. S. E. Rcdfern. 

Dear Sir: In answer.to vour letter- of the 27lh & 29th will sav 
we are doing all in our power to move the work faster. I know it 
has been drag-ing. 1 have just saw the bricklayer he promises to 
have more bricklayer- on tomorrow had more engaged for today hut 
they did not come. 1 will see that more bricklayer- are pul on the 
house. Now we have plenty brick. There was a scarcity of brick 
for a few days. I have left the matter of stone work to Mr. Ilaller 
and the stone man 1 gave the stone man orders that whatever Mr. 
Haller said must be done. So he told me this evening that he would 
do the work just as Mr. Haller wants it done. You said in your 
letter that we had been two months on the Morgan Ave. houses. 1 
don’t remember the date ol k the contract but I know we had to wait a 
long time for papers on the job. We got the grade sheet from the 
District Office on the 20th of September we could do nothing until 
we got that. This week will make part of four (4) weeks the brick¬ 
layer- have been working the first week they only worked about three 
days. We have all the frames for the first story except one door 
frame on the job. I ass/)uro you we are doing all in our power 
to push the work and think wc will get along better now. 
556 Have notified the steam man he will have the boilers in the 
building at once the plasterer is ready to make all plastering 
good. Hope you will have a little more patience with me as we have 
to have with our Sub Contractors. We are and will push them all 
that can be done. 

Very respectfully, • COLEMAN & COON, 

621 Fla. Ave. N. W. or # 1408 T St. N. W. 
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Defendant's Exhibit # 5. 


A. M. Gorman, Real Estate, Loans, and Insurance, Manager of 

Northwest Alexandria. 

Washington, D. C., March 15, 1902. 
Mr. L. 0. De Lashmutt, # 1421 G St. N. W. 

Dear Sir: I hereby agree to endorse over to you the first five (5) 
checks of $2,800.00 each, drawn to my order and due me under my 
contract with Evalyn S. Tonic when the first, second and third floor 
joists arc on the houses which I am building in block twenty, Colum¬ 
bia Heights, and when same are under roof, and when same are ready 
for plaster. You to deduct the sum of $760.00 from each of said 
checks to pay orders given by me, upon you for this amount, and 
immediately to deliver to me, or mv order the remaining $2,040.00. 

Very truly, " SAMUEL E. REDFERN. 

558 A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20,1902. 
Mr. L. 0. De Lashmutt, 1421 G. St, N. W. 

Dear Sir: Out of the monies due me when the first floor joist are 
on the buildings which I am erecting upon lots 33, 34, 35, 36, 37, 38, 
39, Rcdfern’s subdivision in block Twenty (20), Columbia Heights, 
as per my contract with Evalyn S. Tome, dated March 15, 1902, 
please pay to the order of A. M. Gorman, the sum of Seven hundred 
and sixty dollars ($760.00) and charge against my account. 

' SAMUEL E. REDFERN. 

559 A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20, 1902. 
Mr. L. 0. De Lashmutt, 1421 G St. N. W. 

Dear Sir: Out of the monies due me when the second floor joists 
are on the buildings which I am erecting upon lots 33, 34, 35, 36, 37, 
38, 39 Rcdfern’s subdivision in block Twenty (20) Columbia 
Heights, as per my contract with Evalyn S. Tome, duted March 15, 
1902, please pay to the order of A. M. Gorman, the sum of seven 
hundred and sixty dollars ($760.00) and charge against my ac¬ 
count. 


SAMUEL E. REDFERN. 
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560 A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20, 1902. 

Mr. L. 0. De Lashmutt, 1421 G St. N. W. 

Dear Sir: Out of the monies due me when the third (3rd.) floor 
joist arc on the buildings which I am erecting upon lots 33, 34, 35, 
36, 37, 38, 39, Redfern’s subdivision in block Twenty (20) Colum¬ 
bia Heights, as per my contract with Evalyn S. Tome, dated March 
15, 1902, please pay to the order of A. M. Gorman, the sum of Seven 
Hundred an sixty dollars ($760.00) and charge against my account. 

SAMUEL E. REDFERN. 

561. A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20, 1902. 

Mr. L. O. De Lashmutt, 1421 G St. N. W. 

Dear Sir: Out of the monies due me when the roofs are on the 
buildings which I am erecting upon lots 33, 34, 35, 36, 37, 38, 3 8, 
Redfern’s subdivision in Block Twenty (20), Columbia Heights, as 
per my contract with Evalyn S. Tome, dated March 15tli., 1902, 
please pay to the order of A. M. Gorman, tire sum of Seven Hundred 
and sixty dollars ($760.00) and charge against my account. 

SAMUEL E. REDFERN. 

562 A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20, 1902. 

Mr. L. O. De Lashmutt, 1421 G St. N. W. 

Dear Sir: Out of the monies due me when the buildings which 
I am erecting upon lots Numbered 33, 34, 35, 36, 37, 38 and 39, 
Redfern’s subdivision in block Twenty (20), Columbia Heights, are 
ready for plaster, as per my contract with Evalyn S. Tome, dated 
March 15, 1902, please pay to the order of A. M. Gorman, the sum 
of Three Hundred and eighty dollars ($380.00), and charge against 
my account. 

SAMUEL E. REDFERN. 

563 A. M. Gorman, Real Estate, Loans, and Insurance, Manager 

of Northwest Alexandria. 

Washington, D. C., March 20, 1902. 

Mr. L. O. De Lashmutt, 1421 G St.- N. W. 

Dear Sir: Out of the monies due me when the buildings which 
I am erecting upon lots No. 33, 34, 35, 36, 37, 38, and 39 Redfern’s 
subdivision in Block Twenty (20), Columbia Heights, are ready for 
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plaster, as per my contract with Evalyn S. Tome, dated March 15, 
1902, please pay to the order of A. M. Gorman, the sum of Three 
Hundred and eighty dollars ($380.00) and charge against my 
account. 

SAMUEL E. REDFERN. 


564 


Defendants' Exhibit No. 6. 


Washington, D. C., Feb’y 6, 1902. 

A. M. Gorman: 

You are hereby authorized to procure a loan of $31,500. on 7 
houses $4,500. per house for which .1 will give my promissory notes, 
payable in one year, with interest at 0 per cent, per annum, payable 
semi-annually, secured by 7 first deeds of Trust upon premises No. 
Lot 22, to be subdivided into seven -’lots in Square No. 20, Columbia 
Heights, in the County of Washington, District of Columbia. A 

good title to said land and premises is now vested in --. The 

property is reasonably worth, as a whole, $—. The rental value is 

$ —• 

Should you procure a party who will make this loan, of which I 
am to be notified within — days from this date, I agree to pay you a 
commission of three per cent, upon the amount of the loan. I further 
agree to furnish tax certificates, and pay all necessary costs, includ¬ 
ing conveyancing, acknowledgments, insurance and recording. 

I agree to purchase said Lot 22, at $9,800. which is to be paid out 
of this loan—part cash on delivery of deed and balance in orders 
secured by 2nd trust. And to build seven houses according 
565 to attached plans and specifications made by N. T. Haller— 
And to furnish corporation Bond for completion of same; 
Bond to be satisfactory to lender of money. 

S. E. REDFERN, 

77 Corcoran Building. 

Witness—■ - 


S. E. REDFERN, 

77 Crcoran Building. 


566 Defendants' Exhibit No. 7. 

The Office of N. T. Haller Co., Arch’ts, Room 70, Corcoran Building. 

Washington, D. C., March 6,1903. 

Mr. S. E. Redfern. 

Dear Sir: In compliance with your request of this date as to the 
completeness of the seven houses which Mess. Coleman and Coon are 
building for you and which are - known as Nos. 1000-1012 Whitney 
Ave. Columbia Heights inclusive. I have the following report to 
make: 

The grading of the parking and extension on the east side of same 




JOSEPH M. COLEMAN ET AL. 


236 


* 


in front of No. 1000 and the filling along the east wall of house No. 
1000 is far from being complete. The pointing up of the stone work 
and coping is incomplete and not properly done. There are nu¬ 
merous stains on the press brick front which have not been cleaned 
off. There is considerable pointing up about the morter joints in 
the press brick work. There are several places in the cement walks 
and coping which should be cut out and the woi’k done over as it has 
been broken through carelessness on the part of the workman. The 
rear yards have not been properly graded off. The west fence in the 
rear of No. 1012 is falling over. The upright battons in the centers 
of the panels and the binders on the fence posts have not been prop¬ 
erly nailed. There are numerous bolts to be put on the 

567 double sashes in the cellars. The radiation on the second 
and third floors of No. 1000 is insufficient and needs to be in¬ 
creased. The stop cooks throughout the cellars are put on in such a 
manner that it is impossible to move them with your hand. In this 
case the water should be turned on in each house that the stop cocks 
might be tested, as I am of the impression that when the water is 
turned on, and the stop cocks eased up they will leak. This impres¬ 
sion is well founded. There are several fixtures vet to be attached to 

«y 

the steam boilers. 

The bathtubs none of them have been bronzed on the outer faces. 
There are also numerous pipes throughout the buildings which have 
not been bronzed. In trimming out the houses the wood work was 
not properly cleaned up and sandpapered, and after it was put up, 
proper care was not taken and a very great many of the arises was 
broken off and left in that state. The result was a bad job of paint¬ 
ing throughout the buildings as it was impossible almost to do as 
good job of painting owing to the condition of the wood work. The 
mantels in the 2nd and 3rd stories arc incomplete owing to their not 
having any cabinets on them. The gas fixtures have not been put 
in all of the houses. The electrical work has not been completed in 
the majority of the houses. The cess pools in the yards and area 
ways all want cleaning out. Some of the work in the balustrades 
have been improperly nailed, the result is the pieces are fall- 

568 ing out. 

Some of the blind hinges are too small and need replacing 
by larger ones. The above items should all be done by the con¬ 
tractors as they are provided for in the specifications. 

Respectfully yours, N. T. HALLER, Mgr. 

569 Defendants' Exhiuit No. 8. 

. * 

Office of Nicholas T. Haller Co., Architects, Room 70, Corcoran 

Building. ■ 

Washington, D. C., March 16th, ’03. 

Mr. S. E. Redfern. 

Dear Sir: In addition to my letter to you of Mar. 6th 1908, 
wherein I find upon examination of your seven houses 1000-1012 in¬ 
clusive, Whitney Ave. Col. Hts. Various items of work uncompleted. 
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I now find in a number of places through mistakes of the steam 
fitters the floor was wrongfully cut for the piping and the holes were 
plugged up, the same as you would plug up a whiskey barrel. It is 
necessary in this case that the hoards he neatly cut up and replaced 
with new ones. I find in a very great number of cases that it is 
necessary to pul iron flanges on the floor around the steam and 
water pipes on account of had construction where the pipes pass 
through the floor. The hand rails on the cellar stairways and the 
upright buttons on the yard fences are covered by the specifications 
and the rule of custom among builders and my interpretation which 
rights are given to me by the specifications and contracts under 
which the houses were constructed. I further ask for instructions 
as to what to do about 2 large lime boxes that were left laying on 
the public parking space by your contractors, and have be- 
570 come a nuisance. I furthermore find that there has been 
some window caps left off. It is necessary that this work be 
completed at once, as it creates a very bad impression with persons 
looking through (he houses. 

Respectfully yours, 

N. T. HALLER CO., Arch’ts, 

Per N. T. HALLER, Mgr. 
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Defendants' Exhibit No. 9. 


Office of Nicholas T. Haller Co., Architects. Room 70, Corcoran 

Building. 


Mr. S. E. Redfoin. 


Washington, D. C., April 1 , 1903. 


Dear Hir : The bricklayers arc at work pointing up the brick 
work on the front steps to houses 1000-1012 Whitney Ave. today. 
Also worked on the same work yesterday. 

Rcsp., " ‘ N. T. HALLER, 

Arch’ts Mgr. 


* 


* 


580 Complainants' Exhibits Introduced in Evidence Dur¬ 
ing the Taking of Testimony on Behalf of De¬ 
fendants. 


“Complainants' Exhibit # 1.” 

9 

Filed February 21, 1905. 

Washington, D. C., Jan. 23, 1903. 

Messrs. Coleman & Coon. 

Gentlemen : In answer to your question of the 23" inst. in 
relation to the heating and plumbing on the Whitney Ave. houses, 
I have looked over the work, and can not see any thing wrong with 
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the work, the work appears to be complete, except the drains to the 
kitchen boilers. 

Respt., N. T. HALLER CO., Architects. 

581 "Complainants' Exhibit # 2.” 

Filed February 21, 1905. 

# 70 Corcoran Bldg., Feb . 24, 1903. 

Mr. J. M. Coleman: 

Will you please have the stone contractor for the Whitney Ave. 
houses, reset the coping on the brick parapets, and point up and 
grout the same with Portland Cement of a white color. Also have 
the brick work pointed up and cleaned off. Also have the water 
splashers on the front of the window raised to the proper height. 
Also finish the front parking of the east end house and fill along the 
side wall of the same. The weather is so, that there is nothing to 
prevent this work being done at. this time, therefore please give it 
your immediate attention and avoid any further delays. 

Respectfully yours, N. T. HALLER, 

Per C. 


582 


"Complainants' Exhibit # 3.” 
Filed February 21, 1905. 


Washington, D. C., Jan. 28, 1902. 
Messrs. Coleman & Coon, 621 Florida Ave. N. W. 

Gentlemen : I hereby certify that you are authorized by me to 
pay for the installation of gas service in the seven houses you are 
building for Mr. Redfern on Whitney Ave. and — upon final settle¬ 
ment it is found that payment for same by you is not embodied in 
your contract with Mr. Redfern, then I shall assume the payment 
for same. 

Respt., N. T. HALLER CO., Arch’ts, 

Per N. T. HALLER, Mgr., 

For S. E. REDFERN, Owner. 


583 Filed February 21, 1905. 

Office of Nicholas T. Haller, Architect, Room 40, Corcoran 

Building. 

Washington, D. C., May 26, 1902. 
Mr. L. O. De Lashmutt, G Street, City. 

Dear Sir: This is to certify that the first floor joists payment on 
the seven houses on Whitney Avenue, lots 33 to 39 inclusive, block 
20, is due. 

N. T. HALLER CO., Architect-. 

O. IC 

L. O. DE LASHMUTT. j 
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Washington, D. C., June 7, 1902. 

Mr. L. 0. De Lashmut. 

Dear Sir: This is to certify that the parlor story walls are up 
and the second floor of joists are on the seven three-story cellar and 
brick and stone dwellings, that Mr. S. Edward Redfern is building 
on Lots 33-39 Block 22, Columbia Heights, D. C., making the sec¬ 
ond floor payment of $2800.00 now due. 

Respectfully, N. T. HALLER, Architect. 

O. IC. 

L. O. DE LASHMUTT. 

585 Office of Nicholas T. Haller, Architect, Room 40, Corcoran 

Building. 

Washington, D. C., June 17, 1902. 

Mr. L. 0. Do Lashmutt. 

Dear Sir: This is to certify that the second story walls arc up and 
the third floor jo ices are on the seven houses that Mr. S. E. Redfern 
is building on lots thirty three to thirty nine inclusive block twenty 
Columbia Heights making the third floor payment of 2,800 dollars 
now due. 

Respectfully yours, N. T. HALLER, Arcli’t. 

O. IC. 

L. O. DE LASHMUTT. 

Received of L. O. De Lashmutt the above sum. 

S. E. REDFERN. 

586 Office of Nicholas T. TIallcr, Architect, Room 70, Corcoran 

Building. 

Washington, D. C., July 9, 1902. 

Mr. L. O. De Lashmutt. 

Dear Sir: This is to certify that the Seven Thrce-storv and cellar 

fj lA 

brick dwellings that Mr. S. Edward Redfern is building on Lots 
33-39—Block 20 Columbia Heights, arc now under roof, making 
the roof payment of $2800.00 now due. 

Respectfully, N. T. IIALLER CO., Architects. 

O. IC. 1 

L. O. DE LASHMUTT. 

• V » 1 

■’* i r i 

Received the above amount. .... , j 
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587 Office of Nicholas T. Haller Co., Architects, Room 70, Corco¬ 
ran Building. 

Washington, D. C., July 26, 1902. 

Mr. L. 0. De Lashmutt, 1421 G street, N. W., Washington, D. C. 

Dear Sir: This is to certify that the seven houses being built by 
Mr. S. E. Redfern on Whitnev Avenue, lots 33 to 39, block 20, 
Columbia Heights, are now ready for plastering, thus making this 
payment of $2800.00 due. 

Respectfully, N. T. HALLER, Arch’t. 


Received the above payment. 

S. E. REDFERN. 

O. K. 

L. O. DE LASHMUTT. 


588 Office of Nicholas T. Haller Co., Architects, Room 70, Cor¬ 
coran Building. 

Washington, D. C., Oct. 2,1902. 

L. 0. De Lashmutt, Esq., G st. 

Dear Sir: Tho plaster payment on the seven houses on Whitney 
Ave. is now due $2,300.00. 

NICHOLAS T. HALLER CO., Arch’ts. 

Received the above payment. 

S. E. REDFERN. 

0. K. 

L. 0. DE LASHMUTT. 


589 • Washington, D. C., Nov. 24-1902. 

Mr. L. 0. De Lashmutt. 

Dear Sir: This is to certify that the seven houses erected by 
Samuel E. Redfern on Lots. 39-45 Block 20—Columbia Heights, 
(Whitney Ave bet. 10 & 11 st.) are completely trimmed out. In¬ 
cluding heating, Tiling, & Plastering, and that said Redfern is en¬ 
titled to his trimmed out payment. 

Respt., N. T. HALLER CO., Architects , 

Per N. T. HALLER, Manager. 

0. K. 

L. 0. DE LASHMUTT, 

By T. J. DE LASHMUTT. . ,, 





240 


EVALYN S. PRANCE, KTC., VS. 


590 


Testimony in Rebuttal. 

Filed February 8, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al., Complainants, 

vs. 

Samuel E. Reueern et al., Defendants. 


William R. Coon. 

Direct, examination. 

By Mr. Warren: 

Q. Mr. Coon, it has been testified in this case by Mr. Haller that 
three copies of the specifications were made and signed by the parties 
interested in the houses—the owner and the contractors— 

591 will you state whether or not that is a fact? A. No, sir, we 
never signed but two sets. 

Q. What was done with them? A. They were left in Mr. Haller’s 
office. 

Q. What arrangement was made with you as to getting a copy? 
A. We were to get a copy, to be signed afterwards; one copy of the 
specifications went to Mrs. Tome; one copy was given to Mr. Red- 
fern, and wo were to get one set. 

Q. Mr. Haller has also testified that certain things were stricken 
out of the specifications by you do you recall what they were? A. 
Papering, gas fixtures and- 

(Mr. Johnson: I object to the witness testifying to the contents 
of the specifications as they are the best evidence as to what they 
contain, and they must be produced, or their loss accounted for be¬ 
fore secondary evidence can be introduced to prove their contents.) 

(Witness continuing:)—gas service, and there was a change in 
the mantels, but whether that was in the original specifications I do 
not know. 

Q. Did you at any time ever receive a copy of the signed specifica¬ 
tions? A. No, sir. 

Q. Did you ever make an effort to receive them? A. Yes, sir. 

Q. It has also been testified by Mr. De Lashmutt that he was under 
the impression you obtained a set of the specifications from him? A. 
We did not; wo never received them from him. 

Q. It has been testified by Mr. Gorman that he was not 

592 acquainted with you or Mr. Coleman prior to the time you 
signed the contract for the erection of these houses, in fact 

not until the work on the houses was begun, what have you to say 
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about that? A. I met Mr. Gorman several times before the signing 
of the contract; it was about a week after I first met him that the 
contract'was signed, and I met him frequently in the meantime. 

Q. It has been testified by Mr. Redfern and Mr. Haller that you 
were told that part of the loan would be used for the payment of the 
purchase price on the lots, what have you to say about that? A. 
They never said anything about using any of the money in paying 
for the purchase of the lots to me. 

Q. On the contrary what did they tell you the loan was going to 
be used for? A. To build the houses. 

Q. Did you have any specifications at all by which you were 
guided in building the houses? A. Yes, sir. 

Q. Where did you get them? A. Mr. Haller gave them to me. 

Q. Were they like the signed ones? A. No, sir. 

Q. You say you never signed them? A. Yes, sir; we never signed 
the ones he gave us. 

Q. Did they differ from the others, the signed sets? A. Yes, sir. 

Q. How did they differ from the signed ones? A. They 

593 differed in the matter of the papering, gas service and gas 
fixtures. 

Q. These changes were on the specifications that you have testified 
to heretofore? A. Yes, sir. 

Cross-examination. 

By Mr. Johnson: 

9 

N Q. At the time you commenced the construction of the houses 
you say you didn’t have a copy of the correct specifications? A. 
No, sir. 

X Q, You never had them? A. No, sir. 

X Q. How long have you been engaged in building houses, Mr. 
Coon? A. About eighteen years. 

X Q. Do you mean to tell me in your eighteen years of experience 
in constructing houses you would undertake to construct houses 
without specifications? A. Yes, sir, I have done it frequently. 

X Q. How did you conform to the specifications? A. We would 
know what the houses were; would know what to put in them from 
reading the specifications. 

X Q. But how could you tell what to put in them if you had no 
specifications. A. Wo would know what to put in the house from 
having read the specifications beforehand. 

X Q. In other words you were just guessing about it? A. 

594 I have built houses without any specifications at all. 

X Q. Then you would just guess at what should go in 
them? A. No, we would know what they want in the houses and 
work accordingly. 

X Q. Did you ever attempt during the course of your business 
career, to construct houses according to plans and specifications with¬ 
out having a copy of the specifications? A. Yes, sir, I have con¬ 
structed them without a copy of thee specifications in my hand. 

X Q. Have you ever attempted to construct houses according ‘to 
16—1699a 









242 EVAiYk s. EftAitei, fil'd., VS. ‘ ' ‘ :1 

plans and specifications without having a copy of the specifications? 
A. Not without seeing them at times? 

N Q. Not without having access to them? A. No, sir. 

X Q. Did you have access to those specifications? A. No, I did 
not; not to the originals. 

X Q. And still you undertook to construct these houses according 
to the original plans and specifications when you didn’t have access 
to them? 

(Mr. Warren: We object to the questions for the reason that the 
witness has already pointed out the difference between the specifica¬ 
tions that he had and the originals.) 

(Mr. Johnson: I object to counsel prompting witness in any 
answer he might make by any statement of that kind in the record. 
The witness knows what he has testified to in his examination be¬ 
fore.) 

595 A. We did construct the houses according to the plans and 
original specifications. 

X Q. Without having access to the original specifications? A. 
Yes, sir. I will say that we knew just wherein they differed from the 
originals. They differed in only three points; in the papering, gas 
service and gas fixtures, and it wasn’t necessary to have the originals 
at hand. 

X Q. Did you ever read over the original specifications? A. Yes, 
sir. 

X Q. How many times? A. Probably half a dozen times. 

X Q. Where did you read them over? A. I had them in my pos¬ 
session for a week or so. 

X Q. I understood you to say you never had them? A. No, I 
didn’t say I never had them. 

X Q. You never had them after they were signed? A. No, sir. 
X Q. Where were they signed? A. At Mr. Haller’s office. 

X Q. You never had them at all? A. Not after they were signed. 
X Q. Who signed them? A. Iledfern, Coleman and mvself, and 
Haller. 

X Q. Isn’t it a fact that the firm name of Coleman and Coon was 
signed to them? A. No, sir, I think we signed them severally. 

X Q. Would you be surprised if the firm name of Coleman 

596 and Coon appeared on them? A. Yes, sir. 

X Q. You signed them yourself? A. Yes, sir. 

X Q. You remember that? A*. Yes, sir. 

X Q. You say you left them at Mr. Haller’s office? A. Yes, sir. 
X Q. And you haven’t looked at them from that time? A. No, 
sir. 

X Q. Did you ever make a demand on Mr. Haller to show them to 
you? A. I asked him for them frequently. 

X Q. What did he say when you asked him? A. He ahvays said 
he would try and get them for me. 

X Q. Didn’t he show you something that purported to be a copy 
of them? A. Yes, he gave us a copy of them. 


t /" C A 
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X Q. And you say they were not a copy? A. No, sir. They 
were a copy with the three exceptions. 

X Q. And then you proceeded to construct these houses according 
to the original plans and specifications by the set that he gave you, 
which you have testified was not a copv? A. I did. 

X Q. Did you tell hiin at the time thev were not copies? A. Yes, 
sir, and told him wherein they differed. 

597 X Q. And he disputed that, did he not? A. No, sir. 

X Q. Don’t it occur to you as rather absurd that Mr. 
Haller told you they were copies of the originals, and you told him 
they were not copies and still he didn't dispute it? A. He told me 
that he would have copies of the originais made. 

X Q. What do you mean when you say copies of the originals? 
A. He didn’t give us a copy of tne original. The set we had were 
supposed to be a copy, but they were not a true copy. 

X Q. Did you ever speak to Mr. Redfern about these not being the 
originals or a copy of the originals? A. I don’t remember of having 
spoken to him about it. 

X Q. Did you ever tell Mr. Redfern that you were constructing 
these houses without a copy of the original specifications? A. I 
don’t know. 

X Q. Did you ever demand of him that the originals be produced? 
A. I don’t remember ever having demanded them of him. 

X Q. Doesn’t it occur to you as rather an unreasonable tiling to do 
not to go to the man from whom you have a contract for the con¬ 
struction of houses for another copy when you have lost the others? 
A. I depended on Mr. Haller to furnish them; he was the man to 
furnish us with the true specifications. 

598 X Q. And you say Haller didn’t furnish them? A. He 
didn’t furnish us with a true copy of the originals. 

X Q. And then you went ahead and constructed the buildings 
without them, or without going to Mr. Redfern, the owner, and de¬ 
manding of him a copy of the originals? A. I went to the archi¬ 
tect, Mr. Haller, for a copy until the houses were finished; I asked 
him several times for them. 

X Q. And then from the time the contract was signed until the 
houses were finished you made repeated demands on Mr. Haller for a 
copy of the specifications, you never thought of going to Mr. Redfern 
and asking him for a copy? 

(Mr. Sholes: The question is objected to as this is the fourth 
time counsel has asked the witness the same question, and we will ask 
the court to charge this testimony against the defendants.) 

A. I said I didn’t ever remember of asking Redfern for them. 

X Q. Would it not be quite natural, supposing the specifications 
were lost, to go to the owner of the property for another copy? A. 
No, sir, the architect made the specifications; he made all the copies 
that had been furnished and I depended on him to furnish me with 
a true copy. 

X Q. And when he failed to do that, instead of procuring a copy of 
the originals before you proceeded with the buildings, you went 
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ahead and performed the work according to the original plans and 
specifications guessing at what the originals were? 

599 (Mr. Warren: I object to the question because the witness 
has not said he was guessing at what the originals required, 

on the contrary lie has expressly stated wherein the copy differed 
from the originals, and the things required by the copy and not in 
the originals were among the last things to be put in the buildings, 
and that he made repeated demands for the originals until the houses 
were completed.) 

X Q. I am asking the witness to state whether or not he was 
guessing? A. I was not guessing. 

X Q. Did you ever go to Mr. Gorman and ask him for a copy of 
the specifications? A. I would not be positive, but I think I did. 

X Q. But you don’t know? A. No. 

X Q. Did you go to Mr. Do Lashmutt and ask him for a copy? 
A. No, sir. 

X Q. Did you ever go to any one but Haller? A. I say I would 
not be positive. 

X Q. Still the only one you recall is of demanding of Haller that 
he produce the original specifications, and he never did it? A. I 
did. 

X Q. In the meantime you went ahead to construct the houses 
according to a set of false specifications? A. I didn’t consider them 
false; they differed only in small particulars, that was in gas fix¬ 
tures and papering, and probably in the gas service, two of the last 
things that went into the buildings. 

600 X Q. Did Mr. Coleman ever have a copy of these specifica¬ 
tions? A. Which ones do vou refer to? 

X Q. The'ones that you say were signed? A. No, sir. 

X Q. How do you know that he didn’t? A. T never saw them; 
had he had them he would have shown them to me as we were 
continually talking about them? 

X Q. Isn’t it — fact that Mr.Coleman did have them,but he didn’t 
have a copy, and he then returned them to Mr. Haller at the request 
of Mr. Haller that lie might make another copy? A. No, sir; he 
never had them after they were signed. 

X Q. If Mr. Coleman has testified to that he is mistaken? A. I 
think he is. 

X Q. You say there were only two copies? A. Yes, sir, of the 
signed sped fieat ions. 

X Q. Only two copies that you signed? A. Yes, sir. 

X Q. You don’t know how many copies were signed by Mr. Cole¬ 
man on behalf of the firm? A. No. 

X Q. You are positive you only signed two sets? A. Yes, sir. 

X Q. How many other jobs did you have on hand at that time? 
A. Probably three or four. 

X Q. Was Mr. Haller the architect in any of the other 
cases? A. One other, I think. 


601 
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Redirect examination. 

By Mr. Warren : 

Q. Mr. De Lashmutt has testified that at the time the houses 
were sold the gas fixtures were not in three of the houses, will you 
state whether or not it was the business of the owner or the con¬ 
tractors to put in these gas fixtures? A. The owner.' 

(Mr. Johnson: I object to the answer as the specifications provide 
for that and they are the best evidence as to whose business it was 
to put the gas fixtures in the houses). 

Q. Do you recall the amount to be allowed for the gas fixtures, 
per house? A. $30. a house. 

Q. That would be $90. for the gas fixtures in the three houses? 
A. Yes, sir. 

Recross examination. 

X Q. Why do you sav $30. was to be allowed? A. The specifica¬ 
tions say that. 

X Q. Then you were relying on your memory of the specifica¬ 
tions? A. They specified the amount to be allowed. 

002 X Q. You are only repeating your memory of the specifi¬ 
cations? A. That is all. 

X Q. You arc relying entirely on your recollection of what the 
specifications say on that point? A. Entirely, yes, sir. 

Redirect examination. 


Mr. Warren: 

Q. Didn’t Mr. Redfcrn put in the gas fixtures in some of the 
houses? A. He put them in three, I think it was. 

Q. Who put them in the other houses? A. I don’t know. 

WILLIAM R. COON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 


Subscribed to before me this — day of January, A. D., 1904, the 
witness having been previously sworn as heretofore stated. 

t } 

‘ Examiner in Chancery . 


Adjourned to December 30th, 1904, at 3 o’clock, P. M. 
******* 


603 Joseph M. Coleman. 

Direct examination. 

By Mr. Warren: 

Q. Mr. Coleman, Mr. Haller, has testified that he had a conversa¬ 
tion with you in respect to putting the gas fixtures in these houses 
and paying for the gas service, and that you went with him in front 






240 


I 


EVALYN S. PRANCE, ETC., VS. 


of some buildings and saw Mr. Casey, the plumber, and that 
604 you told Mr. Casey that Mr. Haller had decided that he must 
furnish the gas fixtures and pay for the gas service, and that 
he would have to do it, will you state whether or not such a con¬ 
versation took place between you and Mr. Haller and Mr. Casey? 
A. I did not; nothing was ever mentioned by Mr. Haller in regard 
to the gas fixtures. 

Q. In connection with Mr. Casey? A. In connection with Casey. 

Q. As a matter of fact was Mr. Casey to furnish the gas fixtures? 
A. No, sir. 

Q. Were Coleman and Coon to furnish the gas fixtures? A. No, 
sir. 

Q. Do you recall how much was allowed in the specifications for 
the gas fixtures? 

(Mr. Johnson: I object to the question for the reason that the 
specifications are the best evidence as to their contents.) 


A. $30. per house, and to be furnished by the owner. However, 
that was stricken out in the original specifications. 

Q. You mean stricken out as far as Coleman and Coon were con¬ 
cerned? A. Yes, sir. 

Q. It has been testified by Mr. Haller that- there were three sets 
of specifications signed; one set was given to Mr. Redfern, one set 
to Mrs. Tome or her representative and the third set was given to 
Coleman and Coon, what have you to say about that? A. 
605 I don’t think there were but two sets. 


Q. Was a set of the signed specifications delivered to Cole¬ 
man and Coon? A. No. sir. 

Q. Have you had a set of these signed specifications since you 
signed them? A. I have never seen them since they were signed. 

Q. Mr. De Lashmutt has testified that he thought you obtained 
a set of the specifications; the signed specifications—from his office 
since the houses were begun, what have you to say to that? A. I 
never received the specifications or anything else but checks from his 


office. 

Q. Mr. Coleman, Mr. Gorman has testified in this case that he did 
not know whether or not the houses had been painted the second 
time; that is, lie said he didn’t know whether the houses had been 
painted since the first three coats of paint were put on, what have you 
to say to that? A. I am positive he did, for he was there on several 
occasions—many times, while the work was being done. 

Q. While the second three coats were being put on? A. The sec¬ 
ond two coats. 

Q. Were you present at any time when the question of repainting 
the house was discussed with Mr. Gorman? A. Yes, sir. 

Q. Will you tell us what was said at that interview? A. We were 
standing in front of the building one day while the painting was going 
on, the boss painter was there at the time, and I said to Mr. 
606 Gorman, I told Mr. Vernon, the painter that I was going to al¬ 
low him $10. out of my own pocket, not the firm’s, if he would 
make it satisfactory to all pai’ties concerned, and he afterwards went 
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into Mr. Haller’s office and reported to Mr. Haller that I had agreed 
to give the painter $15. per house. I was told that and I went into 
Mr. Haller’s office about it, and I went over to Mr. Gorman’s office, 
and I asked him what reason he had for telling Mr. Haller that I 
was going to give the painter $15. a house, when I made no such 
offer, and we had some words over that and he ordered me out of his 
office. 

Q. Was he or not aware that you were doing the work over? A. 
He surely was. 

Q. Mr. Haller has testified that he offered you the same deal that 
Mr. Redfern got in this matter; that is to say, the property Mr. Red- 
fern bought was offered to you upon the same terms that Mr. Redfern 
purchased it; that is to say, they woidd procure you a loan and pay 
for the ground out of loan, wliat do you say about that? A. I know 
nothing of the deal whatsoever. 

Q. Did he offer you that? A. He did not offer me that, for I was 
under the impression that Mr. Redfern had owned the property for 
some length of time. 

Q. Mr. Gorman has testified that he didn’t know Coleman and 
Coon prior to the time he begun work on the buildings, what do you 
say about that? A. I am sure I met Mr. Gorman, I will say a week 
previous to signing the contract and we had conversations 

607 in regards to the construction of the houses, which I have 
already testified to. 

Q. It has been testified by Mr. Haller, by Mr. Redfern and by Mr. 
Gorman that they told you the purchase price of these lots was to be 
taken out of this building loan, what do you say about that? A. I 
don’t know anything of the kind. 

Q. Did they tell you that? A. No, sir. 

Q. Did any of them tell you that? A. No, sir. 

Q. There has been something said in the examination of Mr. 
Haller about the payment that was to bo made when the houses were 
ready for plastering being held up for sometime, can you state how 
long it was held up and why it was held up? A. I should say about 
three weeks. 

Q. What was the reason it was held up? A. I understood that it 
was held up because Mr. Redfern wanted to use it. 

(Mr. Johnson : I object to the witness stating what he understands 
unless he knows.) 

Q. Were you told this? A. Yes, sir. 

Q. By whom? A. By Mr. Haller. 

(Mr. Johnson: I object to witness stating what he was told by 
Mr. Haller.) 

(Witness continuing:) I was told at the time that the pay- 

608 ment was held up because Mr. Redfern wanted to use the 
money to pay Mr. Fersinger. 

Q. Did you consent to the money being used by Mr. Redfern? A. 
No, sir. 

Q. There is some testimony about some extra plans that were 
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drawn to meet the requirements of a survey, what about that? A. I 
have those plaus in my hands now. 

Q. Was it necessary to get- a new set of plans before proceeding 
with the work on that house? A. It was. They were some three 
weeks or better. 

Q. How long were you in obtaining those plans? A. About three 


weeks or uetter. 

Q. Did that or not cause a delay in the construction of the houses? 
A. It surely did. 

Q. For how long? A. Well, I would say for about ten or twelve 
days. The plans had to be made after the survey was made. 

Q. Could you have gone on with the work? A. We could not. 

The right to cross examine the witness is reserved by Mr. Johnso> 
to some future session. 

JOSEPH M. COLEMAN, 

Ter C. ELTON JAMES, 

Ex. in Chancery. 
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Benjamin F. Vernon. 


Direct examination. 


By Mr. Warren: 

Q. Mr. Vernon, where was your otlice at or about the time or just 
before the contract was signed bv Coleman and Coon and Mr. Red- 

n u 

fern for erection of these houses in question? A. I had desk room 
in Mr. Hallers office, the architect in the matter. 

Q. At or about the time the contract was signed by Coleman and 
Coon, did you see Coleman and Coon in and about Haller’s office?’ 
A. Yes, sir. 

Q. Did you see them together? A. Yes, sir. 

Q. Ill Mr. Haller’s office? A. Yes, sir. 

Q. Were they talking together? A. Yes, sir. 

Q. Did you ever sec Mr. Gorman around there? A. Yes, sir. 

Q. They were all talking together? A. Yes, sir. 

Q. About this transaction? A. Yes. 

Q. Did you ever see Gorman talking to Coleman about this trans¬ 
action? A. I presume they were talking about this transaction. 
Haller had a little private office in his office, and they would all 
be in there talking together about the deal and I heard a 
610 good deal about the transaction from time to time. Of course 
I did not hear all of the conversation, but from what I heard 
drop I knew they were talking about this transaction. 

Q. Was Mr. Coon there? A. Yes, they arc all in there together. 

Q. Do you - know whether these conversations that took place be¬ 
tween Coleman and Gorman took place prior to the signing of the 
contract between them? A. I think so. 

Q. Do you know whether it was prior to the beginning of the con¬ 
struction of the houses? A. It was before that. 

Q. Mr. Vernon, Mr. Gorman has testified that he didn’t know Cole¬ 
man or Coon; that he hadn’t even seen them to his knowledge prior 
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to the time the work on these houses was commenced, what have you 
to say about that? 

(Mr. Johnson: I object to the question for the reason that the 
witness has already stated as far as he knows what conversation and 
intercourse was had between Gorman and the complainants and any 
further answer would be merely a conjecture on his part.) 

A. Yes, he did. 

Q. I believe you did the painting on these houses? A. Yes, sir. 

Q. Who selected the colors for the painting? A. Redfern and 
Haller between them. 

Q. I hand you some colors will you state whether or not these are 
the colors they selected? A. Yes, sir. 

Q. And vou painted the houses according to those cold’s? A. I 
did. 

611 Q. You painted them over the second time? A. I did. 

Q. Was Mr. Gorman aware of the fact that you repainted 
the houses? A. He was. 

Q. Can you recall any conversation or any remark that he made 
with reference to the color of the paint on the houses? A. About 
the time we finished putting these colors on Mr. Gorman went through 
the houses and made the remark to me “these colors are horrible;” 
he said something about them giving him the nightmare, and it 
would have to be painted over again; Mr. Haller said something 
about the colors not being satisfactory to Mr. Gorman or the people 
he represented and the houses would have to be done over again; that 
they didn’t like the color of the paint. 

Q. Were the houses painted over again? A. They were. 

Q. Did Mr. Gorman visit the houses at the time you were painting 
them over? A. Yes, sir; one day he came in there while we were 
painting and wanted to know how ma-y men we were working and 
how long it would take to finish them; he was in and out the houses 
nearly every morning. 

Q. While you were repainting them? A. Yes, sir. 

(Mr. Warren : The samples of colors selected for the houses are 
offered in evidence as being the samples selected by the architect; 
they are marked “Complainants’ Exhibit Rebuttal No. 1.” 

612 Cross-examination. 

By Mr. Johnson: 

X Q. When was the contract signed for the erection of these 
houses? A. I can’t tell you the date. 

X Q. What time of the year was it signed? A. I think it was in 
the spring. 

X Q. What part, of the spring? A. It was early. 

X Q. About how early? A. Probably as early as March; maybe 
a little later. 

X Q. When were the houses commenced? A. I can’t tell you 
the exact, date. 

X Q. How long before the work started was the contract signed? 
A. It was a short time before the work was started. 






250 


EVALYN S. I'RAYCE, ETC., VS. 




X Q. Do you know when the contract was signed? A. I can't 
tell you the date it was signed. 

X Q. Do you know or are you just guessing at it? A. Probably 
it is as much a guess as anything else. 

X Q. At the time they were getting ready for the deal they were 
all around talking about the work, were they? A. Yes, sir. 

X Q. When were the houses commenced? A. Shortly after the 
time I heard them talking about these arrangemnts; I couldn’t tell 
you the date. I have a conlrac. with Mr. Coleman that would tell me 
about tho time. 

613 X Q. I suppose, then, you arc just guessing now as to the 
time the work was commenced? A. Just about guessing 

now. 


X Q. Had you any connection with this work at the time the con¬ 
tract was signed? A. No. 

X Q. When these people were coming into the office of Mr. Hal¬ 
ler how did you know they were coming with reference to the houses 
on Whitney Avenue? A. Because I was figuring on the painting 
and I was interested to that extent in the negotiations; I wanted to 
get the contract for the painting? 

X Q. You made figures for the painting of the houses under the 
contract before the contract was signed? A. Yes, sir. 

X Q. How long before? A. I can’t tell you exactly how long 
before, but Mr. Haller said I should make a figure on the painting 
and turn it over to him and ho would try to land the contract for me. 

X Q. When were you first requested to bid on the plans? A. Be¬ 
fore the plans were taken off the boards; before they were finished. 

X Q. Were you requested to bid on the plans before the contract 
was signed? A. Yes, sir. 

X Q. How long before the contract was signed were the plans 
made? A. Probably three or four weeks. 

614 X Q. Who requested you to bid on the painting work on 
these houses? A. Mr. Haller. 

XQ. To whom did you give your bid? A. To Mr. Haller. 

X Q. No contractor had been selected at that time. A. No. 

X Q. And you merely made your bid at the request of Mr. Hal¬ 
ler? A. Yes, sir. 

X Q. Do you know when the plane were made? A. The time you 
mean ? 

X Q. Yes. A. No, I do not. 

X Q. Were there not other plans being made at the same time 
these were made for the construction of the houses at Lamar and 
Morgan Avenues? A. They were made sometime after the others. 

X Q. How long after? A. These houses were under roof before 
those plans were made. 

X Q. About how long after were the other plans made? A. Prob¬ 
ably two months, or may be longer. I also had the contract for the 
Morgan Avenue houses. 

XQ. At the time you were called upon to bid on these houses; 
you say it was about that time that the parties were seen together? 
A. Yes, sir. 
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615 X Q. How many rooms were there in Haller’s office? 
A. There is one large room made into two rooms, and there 

is a partition running east and west and one running north and 
south, and in one of these larger rooms Mr. Haller had his office 
with a little private office. 

X Q. Where was your desk? A. My desk was in the drafting 
room. 

X Q. How long have you known Mr. Gorman ? A. I have known 
him ever since about the time I took desk room in Mr. Haller’s office. 

X Q. When was it you took desk room there? A. It was in the 
early fall before this work was commenced. 

X Q. And you have known him ever since that time? A. Yes, 
sir. 

X Q. Isn’t it a fact, Mr. Vernon, that since the time you took 
desk room in Mr. Haller’s office, Mr. Gorman has been a rather fre¬ 
quent visitor in that office. A. Oh, yes. 

X Q. And that was the way you came to know him? A. Yes, sir. 
X Q. Isn’t it a fact that Coleman and Coon were up there at Mr. 
Haller’s office rather frequently before the contract was signed, or 
rather before these negotiations were begun? A. I don’t remember 
of ever seeing Coleman, but I have seen Coon there rather frequently, 
but I don’t remember of ever seeing Coleman in there until about 
the time they were figuring on this work. 

616 X Q. Was Coon in there sometime before that? A. Yes, 
sir. 

X Q. From the time you first went down there? A. He may 
have been. 

X Q. As far as you recall? A. Yes, sir. 

X Q. The desk room you occupied was outside the partition ? 
A. No, I was in his drafting room. 

X Q. There was a partition between the room you occupied and 
his private room? A. Yes, sir. 

X Q. When either Coleman or Coon came to Mr. Haller’s office 
they always went into his private office, did they not? A. No, not 
always; they would generally come into the drafting room and talk 
it over where the plans were. Sometimes they would go into Mr. 
Haller’s office. 

X Q. When you speak of them going into Mr. Haller’s office 
which room do you mean ? A. Mr. Haller’s private office. 

X Q. Was there a door between Mr. Haller’s office and the room 
you occupied? A. Yes, sir. 

X Q. Do you ever remember of seeing them all in there together? 
A. Yes, sir. 

X Q. What were they doing? A. Figuring on this work. 

617 X Q. Do you know as a matter of fact that Mr. Gorman 
and Mr. Coon, or Mr. Gorman and Mr. Coleman, or Mr. Gor¬ 
man and Coleman and Coon ever had any conversation in respect to 
this work before that contract was signed? A. Yes, sir. 

X Q,. How do you know? A. Because I heard them talking. 

X Q. What did they say? A. I cannot tell you the exact conver- 









262 


EVALYN S. FRANCE, ETC., VS. 


sation. I could not hear what was said, but from this I heard drop 
I knew they were talking about this transaction. 

X Q. How do you know they were talking about this matter if 
you could not hear what was said? A. I could hear some portions 
of the conversation—some things dropped from which I knew they 
were talking about this deal. 

X Q. You arc sure they were talking about this transaction be¬ 
cause you thought there was nothing else they could be talking 
about? 


(Mr. Warren : I object to the question for the reason that the 
witness has testified that he didn’t hear anything that was said by the 
parties, but said just from things he heard drop he knew they were 
talking about these houses.) 

(Mr, Johnson: I object to counsel attempting to prompt the wit¬ 
ness by making suggestions on the record of something the witness 
has not said.) 

X Q. Do you know one word that was said on that oc-saion that 
you can repeat now? A. No, sir. 

618 X Q. Did you ever hear one single word on that occasion 
that you can repeal now? A. No, sir. 

X Q. And you thought they were talking about this job for the 
reason that there was nothing else that you could think of that 
they could be talking about? A. 1 knew that Mr. Gorman was in¬ 
terested in the deal and l knew that Coleman and Coon were figuring 
on it and T was salislied they were all talking over this-matter, but I 
didn’t make it my business to listen at what they were saying. 

X Q. How did you know that Coleman and Coon were figuring 
on the deal? A. Because Mr. ITaller had told me to make a bid 
to give to them. 

X Q. I understood you to say (hat you made a bid to Mr. ITaller? 
A. I made a bid and gave it to Mr. Haller and he told me he would 
give it to the successful bidder. 

X Q. Was that about the time of this interview you speak of? 
A. It was before that. 

X Q. How do you know Mr. Gorman was interested in it? A. 
Because he came there and Mr. Haller explained to him certain parts 
of the plans and he took the plans out of the office. 1 think Air. 
Gorman was the man who made the loan. 

X Q. Isn’t it a fact that Mr. Gorman had quite a number of other 
plans in the course of construction in Air. Haller’s office at 

619 that time? A. Not to my knowledge. 

X Q. Isn’t it a fact that Air. Gorman came to see Air. 
Haller on quite a good deal of business other than this? A. Oh, 
yes. 

X Q. From the more fact, that he was there talking about a set of 
plans doesn’t show that he was talking about these plans? A. I said 
he was talking about these plans; he was asking Mr. ITaller various 
questions about them, how long he would be in finishing them, and 
other things. 

X Q. On how many occasions did you sec Coleman and Coon or 
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either of them in conversation with Mr. Gorman in Mr. Haller’s 
office? A. I cannot tell you. 

X Q. Can you approximate it; was it one or a hundred times? A. 
It was more than once. 

X Q. Well, how many times? A. I guess as much as a half 
dozen limes would be safe. 

X Q. It might have been fifty times? A* No. 

X Q.* Can you mention one single time when you saw them in 
there together? A. Yes, the day I saw them talking. 

X Q. What day was that? A. I don’t know. 

X Q. What month was it? A. I don’t know. 

620 X Q. What year? A. It was the spring of last year. 

X Q. How long did they remain together? A. Probably 
fifteen or twenty minutes, may be half an hour. 

X Q. Did vou see Mr. Gorman talking to Mr. Coleman or Mr. 
Coon? A. Yes, sir. 

X Q. But you didn't hear anything that was said? A. No, sir. 

X Q. Isn’t it possible that Mr. Gorman may have been talking to 
Mr. llaller, or that Coleman and Coon may have been talking to 
Mr. Haller, and that Mr. Gorman did not speak to either Coleman 
and Coon? A. Yes, it is possible. 

X Q. Well, isn't that possible on tlie other occasions you say they 
were all together? A. No, T seen them all talking together. 

X Q. Can you specify one occasion when you saw them all talking 
together? A. 1 saw them all one day talking together in the draft¬ 
ing room, Gorman was on one side of the table and Mr. Coleman was 
on the other side. 

X Q. What time was this? A. 1 cannot tell you the date. 

X Q. The work may have been going on then? A. I don’t know 
about that. We were all there together just carrying on the ordinary 
conversation. 

X. Q. Was that after the contract was signed? A. It may 

621 have been. 

X Q. ITow many colors of paint were put. on these houses, 
Mr. Vernon? A. There were one, two, three four floors and two 
colors to each floor. 

X Q. That would make eight colors. A. Something like that. 

X Q. Was there any more than that? A. I don’t know whether 
there was or not; you have them in your hands. 

X Q. What, colors were they Mr. -Vernon? A. The different 
rooms in the houses were painted in different colors. 

X Q. What colors were they? A. There were a couple of shades 
of red; I think there were a couple of shades of green; there were 
some rich buffs or yellows, terra cotta colors; some of the usual shades 
of ready mixed paints. 

X Q. Have you ever seen these samples before, Mr. Vernon, be¬ 
fore they were offered in evidence here? A. Oh, yes, I had them in 
my possession for a time. 

X Q. Where did you get them? A. I got them from Mr. Halter. 

X Q. Were all these colors put on the houses? A. Yes, sir. 

X Q. Will you look at them and state whether or not there are 
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more than eight colors there? A. (Witness examines sample colors) 
There are thirteen of them. 

622' X Q. Then you were mistaken when you said there were 
only seven or eight? A. Yes, I had in mind when I 
answered the question the inside colors alone, but these are the inside 
and outside colors both. 

X Q. What was your bid for the painting of these houses? 

(Mr. Warren : I object to the question as immaterial and irrele¬ 
vant.) 

A. I believe it was $695. 

X Q. Did you have a contract with Coleman for the painting? 
.A.. Yes, sir. 

X Q. Was it in writing? A. Yes, sir. 

X Q. Have you that contract with you? A. No, sir. 

X Q. What do the specifications provide with respect to the paint¬ 
ing—how many coats do they require? 

(Mr. Warren: Wo object to the question as the specifications 
themselves arc the best evidence and they state how many coats of 
paint are required.) 

A. The specifications call for three coats. 

X Q. How many coats did you put on? A. Three under the 
contract and we put on two more afterwards. 

X Q. Why did you do that? A. Because Mr. Haller came there 
kicked about the colors not being satisfactory to Mr. Gorman or the 
people he represented, and to get the work passed and get the money 
we had to put on two more coats. 

623 X Q. Isn’t it a fact that you put a patent paint on the 
buildings and the specifications didn’t call for a patent paint? 

A. Yes, sir, we put a patent paint on. 

X Q. Why did you do that? A. Because Mr. Haller picked them 
out; he picked out the colors and the best way to get those colors 
was to use Sherwin & Williams ready mixed paint. 

X Q. He only told you to put those colors on; he didn’t tell you 
what kind of paint to put on? A. I went, to Mr. Haller about it 
and I told him the best way to get those color's was to buy the paint 
ready mixed, the Irwin & Sherwood ready mixed paint, and he said 
all right to go ahead; ho knew we were using this kind of paint and 
he never made any objection to it. 

X Q. Did you have a contract with Haller or Redfern? A. I had 
a contract with Coleman and Coon. 

X Q. You didn’t have a contract with Mr. Haller? A. No. 

X Q. You say the paint you put on was not that called for by the 
specifications? A. No. 

X Q. And you thought by conferring with the architect about this 
matter that you could violate your contract? A. No, the contract 
says the work shall be done to the satisfaction of the owner. 

(Mr. Shores: I object to this line of examination, Mr. Johnson, 
as not responsive to the examination in chief. This line of 

624 examination was gone over very fully with the very witness 
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now on the stand and cross examined fully at the time by 
Mr. Johnson, and this is simply a review of the whole matter here.) 

X Q. You made no extra charge for these two coats of paint? A. 
Yes, I did. 

X Q. Did you get it? A. No. 

X Q. What extra charge did you make? A. I consider that a 
private matter. 

X Q. I insist, on the question being answered. Did you make any 
extra charge for the painting? A. I did. 

X Q. What was it? A. 1 decline to answer. 

(Mr. Johnson: I request that the case be certified to the Court to 
see that the witness answer the question, and I decline to proceed fur¬ 
ther with the testimony until he answers the question.) 

(Mr. Warrisn: You need not answer the question unless you want 
to, but unless there is some good reason why you do not care to 
answer you had better do so.) 

A. T will answer then. There was a mistake between Mr. Cole¬ 
man and me. 1 told Mr. Coleman at the time we talked about paint¬ 
ing these houses over that it would cost me about $25. a house to re¬ 
paint them, and Mr. Coleman said he would pay $10. of it, and I un¬ 
derstood him to say $10. a house, hut he said $10. for all, but that has 
been dropped between us. lie misunderstood me or I misunder¬ 
stood him. 

625 X Q. Didn’t Mr. Haller tell you the three coats you put 
on were not according to the requirements of the specifica¬ 
tions and that you would have to do the work over? A. No. 

X Q. The last two coats you put on were they a patent paint? 
A. No, sir. 

X Q. They thry were not painted with the paint called for by the 
specifications. A. That is the paint called for by the specifications. 

X Q. Didn’t 1 understand you to sav that was not the paint called 
for by the specifications? A. T don’t think so. 

X Q. Didn’t you state just a minute ago that the paint you did 
put on the houses was not the paint called for by the specifications? 
A. If I did I didn’t understand the question. 

X Q. Wasn’t the paint you used in the three first coats a patent 
paint? A. Yes, you may call it a patent paint. 

X Q. Isn’t it what you call a patent paint? A. No, I don’t think 
so; I don’t believe they have it patented. I wouldn’t call it a patent 
paint. 

X Q. Other painters do? A. Yes, some of them may, but I don’t 
think it is a patent paint. It is a ready mixed paint. 

X Q. Well, it isn’t the paint the specifications called for? 

626 A. I know it is a lead and oil paint. 

X Q. You say the last two coats were not the same as the 
first? A. No. 

X Q. You didn’t put on a ready mixed paint the last time? A. 
No. 

X Q. The first coats were a patent paint, were they not? A. 
A. No, it was a ready mixed paint. 
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X Q. The first three coats I understand you to say were a ready 
mixed paint? A. Yes, sir. 

X Q. And the last two coats were not a ready mixed paint? A. 
No, sir. 

X Q. Why, when you put on the last two coats, didn’t you use 
the same paint as the first coals? A. For the reason that that paint 
was mixed with oil, and the wood work had already had three coats 
of oil paint arid had I put two more coats of oil paint on it would 
have been lackey. The last coats that were put on were mixed with 
turpentine to harden the paint. 

X Q. Isn’t it a fact, Mr. Vernon, that the first three coats of paint 
that was put on the buildings did not cover the wood thoroughly, 
and that was the reason you put on the last two coats and used a 
different kind of paint? A. No, sir, the only reason we put on the 
last coats was because they wanted a light gray; we had no 
627 complaint made as to the quality of the work, it was only'the 
color so far as I knew. They didn’t tell me they were not 
satisfied with the job because tbe paint didn’t cover the wood work; 
in fact it was a good job of painting. 

X Q. As a result of your understanding with Mr. .Coleman, you 
received but $1.0.00 for the whole of the work? 

(Mr. Warren : I object to the question as irrelevant.) 

A. Yes, sir. 

X Q. Did you ever talk with Mr. Gorman yourself before these 
buildings were commenced? A. Oh, yes. 

X Q. In reference to these buildings? A. I don’t know that it 
was in respect to (he buildings. 


Redirect examination. 

By Mr. Warren: 

Q. Mr. Johnson has .asked you to state whether you ever saw Gor¬ 
man and Coleman and Coon talking to each other in Mr. Haller’s 
office about this transaction prior to the time the contract was signed 
or work commenced on these buildings, I didn’t understand your 
answer to that question? A. I said they were all in Mr. Haller’s 
office talking together. 

Q. Can you say positively that you saw them together in Mr. 

Haller’s ojlice prior to the time the work on these houses was 
62S started? A. Yes, they are all there together talking. 

BENJAMIN F. VERNON, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of January A. D. 1905, the 
witness having been previously sworn as heretofore stated. 


Examiner in Chancery. 
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J. W. Hodgkins. 

Direct examination. 

By Mr. Warren : 

Q. Will you state your name, please? A. J. W. Hodgkins. 

Q. What is your business? A. I am a painter. 

Q. Did you do any painting on the Whitney Avenue houses, the 
houses in question here? A. I did. 

Q. Were you painting there at the time Mr. Haller made the ob¬ 
jection to the painting? A. Yes, sir. 

Q. What objection'did he make? A. He said the colors were too 
dark and they would have to paint it some lighter color or he would 
not pay them. 

629 Q. Die he'make any other objection? A. No, sir. 

Q. The houses were painted over? A. Yes, sir. 

Cross examination. 

Mr. Johnson : 

X Q. How many men were employed besides you to do the paint¬ 
ing of these houses? A. Some six or eight men. 

XQ. When did you paint them? A. That I cannot tell you. 

X Q. What house did you paint? A. The house Mr. Haller 
laved in. 

X Q,. What street was that house on? A. Whitney Avenue, near 
Sherman Avenue. 

X Q. You don’t know what month of the year you painted them? 
A. Cannot tell you. 

X Q. What year Avas it? A. Last spring, this spring a year ago. 

J. W. HODGKINS, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of January A. D. 1905 the 
witness having been previously sworn according to law. 


Examiner in Chancery. 

630 Bates Warren (Recalled). 

Direct examination. 

As attorney for Messrs. Coleman and Coon I attended the sale that 
took place on the 31st day of March, 1903, when the houses in ques¬ 
tion were sold at auction by Mr. Sloan; Mr. De Lashmutt, one of the 
trustees under the trusts and one of the defendants to this suit, was 
present at the sale. Mr. Sloan, the auctioneer, at the time of the 
sale announced in the presence of Mr. De Lashmutt, and all the par¬ 
ties who attended the sale, that the houses were all in perfect condi¬ 
tion and ready to move in. He also announced the second time 
that the property was all finished and that he had the keys and all 
17— 1699a 
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you had to do was to unlock the doors and walk in. No objection to 
that announcement was made by Mr. De Lashmutt or any other per¬ 
son present. 

Cross examination. 

By Mr. Johnson: 

X Q. What is that book you are reading from ? A. I was reading 
from the book I had in my hands on the day of the sale and wrote 
in it at that time the announcement that Mr. Sloan made. 

X Q. Did you have that book at that time? A. Yes, sir; I had it 
in my hands at that time and made a note of that announcement for 
the purpose of preserving the announcement. 

X Q. And testifying in this ease? A. Yes, sir. 

BATES WARREN, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

G31 Subscribed to before me this — day of January, 1905, the 

witness having been heretofore sworn according to law. 

. , 

Examiner in Chancery. 

(Mr. Warren announces that their case is closed.) 

^ «A* 4* 4^ 4* 4* 

a ^ 

H. R. HOWENSTEIN. 

Direct examination. 

By Mr. Warren: 

Q. Mr. Howenstcin, will you please state your full name and busi¬ 
ness? A. II. R. Howenstein; I am a real estate broker. 

Q. How long have you been engaged in the business of a real 
estate broker? A. About ten years. 

Q. Have you had occasion to look at the houses on Whit- 
032 nev Avenue near Sherman Avenue? A. Yes, sir. 

Q. Have you or not had the renting and sale of those 
houses? A. I have. 

Q. Will you state what the x*ental value of the houses are, taken as 
a whole, per month? A. None of them are rented except one; all 
the rest of them are sold and parties occupying them. 

Q,. Will you state what they rented for as a whole? A. I would 
average them at about $30.50 per month. 

Q. Will you please state at what price you sold those that have 
been sold? A. We sold all of them at $4,950. a piece, with the ex¬ 
ception of one house, No. 1002 which we sold for $4,500, 

Q. For whom did you sell them? A. William R. Nesbit. 

Q. Do you know who he represents? A. He represents Evalyn 
S. France. 

Q. She was Evalyn S. Tome before her marriage, and a party to 
this suit? A. Yes, I suppose so. 
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Cross examination. . 

By Mr. Johnson: 

X Q. When were the houses put in your hands? A. I don’t re¬ 
call the date; I can give you the exact date over the phone. 

633 X Q. Can you state approximately how long ago it was— 
two or three years ago? A. I could give you the exact date 

over, the phone. 

(It is agreed by counsel that witness may telephone from his office 
to the examiner the date the houses were placed in his hands, and 
later telephoned that they were placed in his hands on the 15th day 
of April, 1904.) 

X Q. That was the first time you had had occasion to see them? 
A. No, I had seen them on the outside before that time. 

X Q. That was the first time you had been through the houses? 
A. Yes, sir; the first time I had been in them. 

X Q. Did you ever examine them with reference to the plans and 
specifications? A. I never saw the specifications. 

X Q. You are not prepared to say whether the houses were fin¬ 
ished according to the plans and specifications or not? A. No, sir, 
I am not. 

X Q. How many rooms are there in these houses? A. They arc 
what we call ten room houses, reception hall and bath. 

X Q. Isn’t $30. a low rental for houses of that size and in that 
location? A. I averaged them at that; the house in the end of the 
row was rented at $25. and the one next to the end at $27.50. The 
rest of them were rented at $32.70, 

634 X Q. Is $25. or $30. a low rent for a ten room house on 
Columbia Heights? A. No, not for those two houses that I 

have referred to. 

X Q. Do you know of any other houses in that neighborhood, 
with ten rooms and bath renting for $30. per month? A. No, I 
don’t know of any other houses exactly like those two houses. 

X Q. How do you explain the fact of these houses renting for 
such a low figure? A. Owing to the unusual shape of the houses 
and having no back yards. 

X Q. Isn’t it owing in part to the construction of the houses? A. 
No, I don’t know that it was; it was owing to the shape of the 
houses—the peculiar shape of the houses, and their having no back 
yards. 

X Q. Isn’t it a fact that they presented a rather crude appearance 
on the exterior on account of the bricks not being cleaned down? 

(Mr. Warren: I object to the question as not responsive to the 
cross examination; the witness has not been examined as to why the 
houses rented for a low rental, but was only examined as to what 
they rented for, and if counsel persists in this line of examination 
he will have to make the witness his own witness.) 

A. I don’t think that the brickwork would interfere with the 
renting of the property. 
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G35 X Q. It was rather crude, was it not; not cleaned down? 

It WtU3 dirty 

X Q. Did it need pointing up? A. Yes, sir. 

(Mr. Warren: I object to all these questions for the reason that 
Mr. Ilowenstein has not qualified as an expert in the building busi¬ 
ness, and the architect has already testified as to the brickwork, and 
this line of cross examination is not at all responsive to the direct 
examination; and furthermore, if counsel continues to ask questions 
of this character he will have to make Mr. Ilowenstein his witness.) 

X Q. Isn’t it a fact that the stone work was rather crude also? 
A. Yes, sir. 

X Q. And that needed pointing up? A. Yes, sir. 

X Q. How about the wood work with respect to the painting? A. 
The wood work needed painting. 

X Q. Did you take occasion to examine the yards, whether they 
were properly sodded or not? A. None of the yards were sodded, 
cither front or back. 

(Mr. Warren: I certainly do object to this line of examination 
and counsel continuing in it I shall instruct the witness not to 
answer the questions.) 

630 (Mr. Johnson: We will consider that Mr. Warren’s objec¬ 
tion covers all of the questions asked of the witness from 
this time on.) 

X Q. How about the granolithic walks, were they defective? A. 
In front of the houses the walks were cracked somewhat. 

X Q. You say you sold them for $4950, except the corner houses 
which was sold for $4500? A. Wc sold all of the inside houses for 
$4950. and the outside house, No. 1002 for $4500. 

X Q. Do you know what the trust was on these houses? A. I 
didn’t know there was a trust on them—we took back a trust when 
we sold them. 

X Q. Did you not consider that rather a low price for that char¬ 
acter of a house and in that section? A. No, I considered that a 
fair valuation. 

X Q. You have had considerable experience in real estate trans¬ 
actions? A. Yes. 

X Q. Sold quite a number of houses? A. Yes, sir. 

X Q. Would you not say, if those houses had been properly fin¬ 
ished with respect to the brickwork being properly cleaned down and 
pointed up, and the stone work cleaned down and pointed up, and 
the front yards sodded and the granolithic walks in proper condi¬ 
tion, to which you have just testified, from your experience could 
you not say that these houses should have brought more 
637 than they did? A. They would have brought more money; 
I could not say exactly how much more. 

X Q. Did you go through the interior of the houses? A. Yes, 
sir. 

X Q. What have you to say with reference to the interior as to the 
painting? 
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(Mr. Warren : I object to the question for the reason that the 
witness Inis said he did not know anything about the specifications 
for the construction of the houses, and' he is unable to state whether 
they were completed according to the specifications or not, and the 
question is irrelevant and immaterial, and ■furthermore, this ex¬ 
amination which has been gone into by Mr. Johnson is not responsive 
to my direct examination; and furthermore the witness has stated 
that lie did not know the condition of the houses at the time they 
were completed by the builders, and if this line of examination is con¬ 
tinued in I shall instruct the witness not to answer.') 

* 

X Q. Did the interior of the houses present an aspect of being 
completed when you went into them? 

(Mr. Warren: Counsel should designate what he means by being 
completed; in what respect completed.) 

(Mr. Johnson: The witness understands what I mean.) 

A. At the time I went in them all but two of the houses lacked 
gas fixtures. 

X Q. Were they papered? A. Yes, sir. 

638 X Q. What have you to say about the painting on the in¬ 
terior of the houses? 

(Mr. Warren: I object to the question for the reason that there 
has been no foundation laid to determine whether the witness knows 
a good job of painting when he sees it.) 

A. We had to go over the painting. 

X Q. Then it was poor? A. Yes, sir. 

X Q. Then you would not say that the houses were completed 
when you made your inspection? It wasn’t your impression when 
you examined them that the houses were completed? 

(Mr. Warren: I object to the witness stating what his impression 
was.) 

A. No, sir, they wero not in my opinion completed. 

X Q. You say you sold them for Mr. Nesbit? A. Yes, sir. 

Redirect examination. 

By Mr. Warren: 

Q. Are you a practical builder, Mr. TIowenstein? A. No, sir. 

Q. Do you know anything about the construction of houses as to 
the material and workmanship in them? A. I am not a builder. 
I am in the real estate business and sell property. 

Q. Can you look at the painting on a house and tell what 

639 kind of paint was used in it? A. Yes, I think I can.. 

Q. Do you know what kind of material was used in these 
houses—on the wood work in these houses? A. Do you want me to 
analyze the paint? 

Q. You can do it, can you? A. I would attempt it. 

Q. Would you say those houses were not built well? 

(Mr. Johnson: I object to Mr. Warren cross-examining his own 
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witness in rebuttal and also object to the question as distinctly 
leading.) 

(Mr. Warren: Counsel for the defendants has made the wit¬ 
ness his own witness by his questions and I submit that I have a 
right to cross examine him.) 

Q. How long was it after these houses were completed that you 
saw them? A. I could not say. 

Q. They were completed at the time you first saw them? A. If 
you call their condition completed, yes. 

Q. You represented the Tome estate, did you not? A. I repre¬ 
sented William R. Nesbit. 

Q. You didn’t see the houses before the sale took place under 
the mortgage? A. Not on the inside. 

Q. You are not prepared to state whether the brick work was ever 
pointed up? A. No, sir. 

640 Q. And you are not prepared to state whether the stone 
work was ever pointed up? A. No, sir. 

Q. And you are not prepared to state whether the brick work 
or stone work was ever cleaned down? A. No, sir. 

Q. And you are not prepared to say whether the painting was left 
in good condition when the painter left it? A. No. 

Q. All you know about them is the condition in which you 
found them when you first saw them a year or so after they were 
completed? A. The only tiling I know about the houses was their 
condition at the time thev were turned over to me to sell. 

tJ 

Q. Are you prepared to say that the concrete walks were not at 
one time in good condition? A. T can only state the condition of 
the houses at the time they were turned over to me. 

H. R. HOWENSTEIN, 

By C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed and sworn to before mo this — day of-, A. D. 

1905. 

* * * * * * * 

641 Joseph M. Coleman. 

Direct examination. 

By Mr. Warren: 

Q. Mr. Coleman, you have testified heretofore that you received 
payments from time to time on account of your contract for the 
erection of these houses, but you omitted to file a statement of 
those payments, will you now tell us the various amounts and 
the different dates you received those amounts on account of this 
contract? A. I can do it from my book. 

0. Have you the book with you? A. I have. 

Q. Well, tell us what it says on this point? A. I received the 
following payments under the contract: 
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On May 29, 

1902 

U 

June 13, 

it 

u 

“ 21, 

U 

u 

July 18, 

U 

u 

Aug. 23, 

a 

u 

Oct. “ 

u 

a 

Nov. 25, 

u 


$2,000.00 

$2,000.00 

$2,000.00 

$2,000.00 

$2,000.00 

$2,300.00 

$2,800.00 


Q. Since the time you completed the houses have you had oc¬ 
casion to go up and observe them? A. Yes, sir, time and again. 

Q. Did you find them open or closed? A. They were all open and 
exposed to all kinds of weather. 

Q. Did you go inside of them? A. I did. 

Q. What was the condition of the 'houses—as to whether they 
were damaged by the weather or not? A. I have been in the 
houses directly after a rain and found them half way through all 
covered with water. 

Q. Did that condition apply to one or more of the houses? A. It 
applied to several of the houses. 

Q. What effect, if any, would that have on the painting on the 
inside of the houses? A. It would have a vast effect upon it on 
account of the painting being done in flat colors; there was no gloss 
on the paint. 

Q. What was the condition of the street in front of these 

643 houses? A. It was an unpaved street, and the houses were 
exposed to all the dust and dirt from the street. 

Q. What kind of brick were these houses faced with? A. They 
were faced with buff brick. 

Q. What effect did this have on the houses? A. There being 
an unpaved street in front it had considerable effect on the houses, 
in this way, the dust would blow on the projections and lodge there 
and after a rain it would become streaked and this was unavoid¬ 
able. 

Q. Something has been said about the concrete being broken in 
the walks, have you examined these walks? A. Yes, sir. 

Q. To what extent are they damaged? —. -. 

Mr. Johnson: When did you make this examination? A. At 
various times then I was there. 

Q. When was the last time? A. About three weeks ago. 

Q. Did you or not make an examination shortly after you left 
the work? A. Yes, sir. 

Mr. Warren: 

Q. To what extent did you find the walks broken? A. There 
was a small crack on one of the walks, which I would be willing 
to prepare at this time for $1.50. 

Q. What was the length of the place broken? A. There was a 
little chip off about sixteen inches. 

644 Q. That was the extent of the damage done to the con¬ 
creting? A. Yes, sir, that is all the damage to this day. 
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Q. Up to this day? A. Yes, sir, that is, when I last saw it, which 
was within the last three weeks. I will say further-more when I 
was in the houses several of them had been robbed of the electric 
appliances, the pendants on some of them was gone. I think it was 
true of three of the houses. 

Q. Did you observe the wood work, as to whether it was damp, 
on the front of the houses? A. It was damp. 

Q, What caused that? A. It was caused by the weather beat¬ 
ing in. 

Q. As a matter of fact these houses stood open nearly all the 
time, did they not? A. They were open nearly every day; they 
were open nearly every day that I passed or repassed there. 


Cross-examination. 


By Mr. Johnson : 


X Q. When you say the houses were open, what do you mean? 
A. I mean the windows and doors were open. 

X Q. Do you mean the windows and doors were always standing 
open? A. Yes, sir. 

— Q. How long did they remain open after you fin- 
645 ished—after the lime you claimed you finished them? A. 

For a year afterwards. 

X Q. Do you mean to tell me that all the windows and all 
the doors of all these houses stood open for a whole year after you 
finished them? A. I wouldn’t say that. I will say this, I found the 
windows lowered from the top and raised from the bottom and the 
doors stood wide open; I don’t know whether they remained open 
all night; I found them that way. 

X Q. How many times were you up there? A. Fifty times I 


guess. 

X Q. What did you go up there for? A. Sometimes I had busi¬ 
ness in that locality and dropped in to sec how the houses looked. 

X Q. Did you go in the houses? A. Yes, sir. 

X Q. What did you go in the houses for? A. To see the condi¬ 
tion of them. 

X Q. Did you ever shut the windows and doors? A. No. 

X Q. You say that on all of these occasions you found the win¬ 
dows and doors open? A. Yes, sir.. 

X Q. Were the front doors open? A. Yes, sir. 

X Q. Were the windows wide open? A. They were hoisted from 
the bottom and lowered from the top. 

X Q. The houses wore then in the hands of Mr. Howenstein, were 
they not? A. I don’t know in whose hands they were, I be- 
646 lieve his sign was on the front. 

X Q. You have stated that on some occasions you found 
water in the houses? A. Yes, sir. 

X Q. It came in the windows and doors you think? A. Yes, sir. 

X Q. Had it damaged the papering? A. Yes, sir. 

X Q. There was no paper on the houses, was there? A. Sure. 

X Q. When were they papered? A. I think in February. 

X Q. Did you paper them? A. No, sir. 
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Redirect examination. 

By Mr. Warren: 

Q. You have given us the condition of these houses as you found 
them after you left them? A. Yes, sir. 

Q. Were they left open by you while you were working there? A. 
No, sir. 


Recross-examination. 

By Mr. Johnson : 

N Q. You say you always kept them shut? A. Yes, sir.. 

X Q. Always? A. Yes, sir. 

647 X Q. What do you suppose was the object of the owner 
in keeping the windows and doors open all the time? A. 
I couldn’t say. Inspection, I guess. 

X Q. They just left the windows wide open? A. Yes, sir. 

X Q. Not merely unlocked, but wide open? A. Yes, sir, wide 
open. 

X Q. All the time for a year? A. They were always open when 
I passed there. 

X Q. Winter and summer? A. Yes, sir. 

X Q. You say that certain of the electric fixtures were gone? A. 
Yes, sir. 

X Q. Is it not a fact they were taken away by your men because 
they did not get their money? A. I don’t anything about that; I 
didn’t have anything to do with that. 

JOSEPH M. COLEMAN, 

Per C. ELTON JAMES, 

Ex. in Chancery. 

Subscribed to before me this — day of-, 1905, the witness 

having been previously sworn as required by law. 


Examiner in Chancery. 
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648 Testimony of Henry A. Nesbit on Behalf of Defendants. 

Filed March 9, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. . 

Joseph M. Coleman et al.. Complainants, 

vs. 

Samuel E. Redfeun et al., Defendants. 
******* 

649 In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al.. Complainants, 

vs. 

Samuel E. Redfern et al., Defendants. 1 

* * * * * * * ' 

650 Henry A. Nesbit. 

Direct examination. ' 

By Mr. Johnson: 

Q. State your name, please? A. Henry A. Nesbit. 

Q. You are one of the defendants in this case, are you not? A. 
I have been sworn before. 

Q. In what relation did you stand to Mrs. Evelyn S. Tome in re¬ 
spect to the building loan that was upon the houses in dispute in this 
case? A. I simply acted as agent in placing the loan. 

Q. Do you recall when these houses were sold out under the deed 
of trust given by Mr. Redfern to secure Mrs. Tome? A. I think it 
was in March, 1903. 

651 Q. Who became the purchaser at the trustees’ sale?. 

Mr. Warren: We object to this line of examination on the 
ground that it is not proper rebuttal testimony; this matter has been 
gone into fully in the examination in chief. 

Mr. Johnson: We don’t offer this as testimony in rebuttal, but 
in defense to the action. 

Mr. Warren: I understood that. Mr. Johnson stated to the court 
that some testimony given by the complainants in rebuttal made it 
necessary for him to take further testimony, and under that under¬ 
standing so far as I know the court granted him permission to take 
the testimony of Mr. Nesbit. 

Mr. Johnson: I stated to the court that the testimony of Mr. 
Dodge and Mr. Iiowenstein developed for the first time the fact that 
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Mr. Nesbit’s testimony would be material to the defense; that was 
my statement to the court as I recall the facts. 

. Q. Do you know who purchased this property at the trustees’ sale? 
A. I was informed by the trustees that it had been purchased by- 

Mr. Warren: I object to the witness testifying to what he was 
informed. 

Mr. Johnson: 

Q. You are one of the trustees under that trust? A. Yes, sir. 

Q. Do you remember whether or not you were present at 

652 the sale? A. I think I was there at the time the property 
was advertised for sale, but the sale was continued and when 

the sale actually took place I was ill. 

Q. Can you state whether or not the property was bid in by the 
Tome estate? A. It was, and W. B. Nesbit took the title to the 
property. 

Q. What relation is W. B. Nesbit to you? A. He is a brother. 

Q. For whom did W. B. Nesbit take the title. A. For Mrs. Tome. 
Q. Were you aware of the condition of the houses with respect 
to their completion at the time they were sold or immediately there¬ 
after? A. I visited the property before the sale and also after the 
sale, and I should say, in my judgment, the houses were not in a 
completed condition. 

Q. Who acted as agent for the property after the houses were sold? 
A. Mr. De Lashmutt said the property was afterwards turned over 
to Mr. Howenstein. 

Q. Do you know whether or not any money was expended by the 
Tome estate upon the houses after their sale under the trust, to com¬ 
plete them? 

Mr. Warren: I object to the question as irrelevant and incom¬ 
petent, and I object for the further reason that all of this was gone 
into fully in the examination in chief, and in as much as the 

653 defendants claim in their answer that the houses were not 
completed it should have been brought — in the testimony in 

chief. 

Mr. Johnson : We again protest that this is not rebuttal testimony. 
Mr. Warren: And I want to make the further objection that it 
should have been specified and shown in what respect the houses 
were not completed, and what amount of money would be necessary 
to make them conform to the plans and specifications. 

A. I don’t quite understand the question. According to my un¬ 
derstanding of the plans and specifications the building- required a 
good deal of work on them. There were no pavements, no grading 

and no curbing, and the inside work of the houses- 

Mr. Warren : Are you speaking now from your understanding of 
the specifications? 

A. No answer. 

Mr. Johnson: 

• Q. After the houses were sold can you state in what respects they 
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were not completed? A. The front yards were not graded and the 
pavements were not laid. 

Q. You are speaking now of their condition after the sale? 
A. Yes, sir, the yards were not graded, the pavements were not laid 
and there was no curbing. In several of the houses the gas fixtures 
were not in place and the electric appliances for electric bells were 
not in. The painting was of a very inferior quality the 
654 trustees informed me- 

Mr. Warren : I object to what the trustees informed the witness. 


A. Well, you see my contract was with Mr. Redfern, and I was 
simply—I never saw the gentleman and I was <snly kept informed 
by my agent. 


Mr. Warren: I move to strike out this question and answer un¬ 
less it is shown that the things enumerated by the witness were re¬ 
quired to be done by the plans and specifications. I also object to 
the foregoing testimony with reference to the painting for the reason 
that the architect has testified to that fact and has stated that he 
passed the work which was done according to the specifications. 

I want to put iii a general objection: I object to any such ques¬ 
tions as just asked the witness for the reason that this matter has 
been gone into fully in the testimony in chief, and I object to any 
further questions and answers at this time that have been gone into 
in the testimony in defense, and I will ask the court to confine the 
testimony of this witness entirely to that which is properly rebuttal 
testimony. 

Mr. Johnson: It is conceded that every conceivable objection that 
can be raised —. 


Q. What was the condition of the granolithic walks after the sale 
of the property, from the porches to the sid,e walks? A. I 
655 don’t believe I could answer that question. 

Q. You spoke of the walks not being in a proper condi¬ 
tion; are you familiar with the condition of the granolithic walks 
from the porches to the side walks of these houses after the sale, did 
they or not have to be replaced? A. The granolithic walks and 
curbing had to be put in, for which I paid, for the estate. 

Q. What granolithic walks do you refer to? A. I could not 
recall. 

Q. What was the condition of the grading after the sale? 
A. Everything looked very rough; Mr. Haller rendered bills for the 
grading. 

Q. Did you ever pay for grading this property after the sale? 
A. I. paid Mr. Haller’s bill. 

Q. Will you state what other work was done upon this property 
after the sale that was paid for by you, so far as you can recall? 
A. I paid bill rendered me by my agent for the gas fixtures in a 
number of the houses; I also paid bills rendered by the electrician, 
for bells, and- 

Mr. Warren: This testimony is objected to as it has not been 
shown those houses were not completed, and it is not a proper way to 
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prove it; the parties who did this work are the proper ones to be 
called to prove these matters and I object to any hearsay evidence. 

Mr. Johnson: 

Q. State just what work was done on these houses after the 

656 auction sale that was paid for by you? A. I have here a 
number of bills that were rendered—these are the bills that 

were rendered by Mr. Do Lashmutt and Mr. Haller for work that was 
done on the property at Whitney Avenue since the sale under the 
deed of trust. (Witness exhibits a number of bills.) 

Q. Have these bills been paid by you? A. They have all been 
paid. 

Mr. Johnson: I offer these bills in evidence as Defendants’ “Ex¬ 
hibits II. A. N.” (all introduced in bunch together) 

Mr. Warren: I object to the introduction of the bills in evidence. 

Q. What did the bills that have been paid amount to? A. I 
think in the neighborhood of a $1,000. 

Q. Will you permit these bills to be filed in this case? 

Mr. Warren: I object to any testimony with respect to the ag¬ 
gregate amount of these bills unless they arc offered in evidence for 
inspection and cross examination concerning the same. I further ob¬ 
ject to their introduction in evidence for the reason that they have 
not been properly proven, and for the further reason that it has not 
been shown that the money covered by them was necessary to be ex¬ 
pended in order to.eomplcte the houses in accordance with the plans 
and specifications. 

657 Mr. Johnson: 

Q. How many of these houses have been sold by the Tome estate 
since their purchase? A. I think all of them. 

Cross-exam i n ation. 

By Mr. Warren: 

X Q. Can you state from your knowledge that the money ex¬ 
pended as covered by these bills was necessary to complete the houses 
in accordance with the plans and specifications? A. I don’t know 
that I can answer that question; part of these bills were absolutely 
necessary. 

X Q. Upon what do you base that judgment? A. My own judg¬ 
ment that the houses were not completed. The general appearance 
of the houses and their condition on the inside would indicate they 
were not completed. 

X Q. Are you familiar with the plans and specifications? A. I 
have read them but it was a long time ago. 

X Q. Can you state any one thing that was done by you to these 
houses that was required to be done by the plans and specifications 
which had not theretofore been done. 

• 

Mr. Johnson: I object to the witness being interrogated by coun- 
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sel in respect to the plans ail'd specifications for the reasort 

658 that it lias been shown by the witness’ testimony that he was 
not familiar with the plans and specifications, only having 

read them over once, which was sometime ago, and I concede that 
the witness was not familiar with them. The question was asked 
for the purpose of showing what work had been done to the houses 
since their sale, and whether or not that work was called for by the 
plans and specifications, and that fact can be ascertained by ref¬ 
erence to the plans and specifications. 

Q. Can you state any one thing that was done by you to these 
houses that was required to lie done by the plans and specifications 
which’ had not theretofore been done? A. My understanding of the 
plans and specifications was that the work was to have been completed 
to the satisfaction of the architect and Mr. De Lashmutt. 

X Q. Is that the only answer you can give to that question? A. 
The plans and specifications—my understanding the electric work 
should have been done—that was my understanding of the plans 
and specifications, the painting, papering and plumbing were all to 
be passed upon by the architect and Mr. De Lashmutt, who acted in 
the capacity of agent. 

X Q. Do you mean to say the houses were not painted? A. Not 
to their satisfaction. 

659 X Q. How do you know that? A. They told me so. 

Mr. Warren : I object to any hearsay statements by the witness. 

X Q, Did the architect state to you that lie was not satisfied with 
the plumbing? A. I don’t remember. 

X Q. Didn’t you a moment ago say that he stated that the plumb¬ 
ing was not satisfactory? Do you claim that the architect said to 
you that tho plumbing was not satisfactory? A. No, I don’t say 
that; what I do mean is this: The only payments we made were to 
Mr. Led fern and I received a certificate 0. Iv. for these payments 
from the architect and Mr. De Lashmutt. 

X Q. Do you mean to say that the painting in these houses was 
not done? A. I didn’t say the painting was not done. I visited the 
houses with Mr. De Lashmutt and he stated to me- 

Mr. Warren : I object to the witness saying what Mr. De Lash¬ 
mutt stated to him. 

—Mr. De Lashmutt told mo the painting wasn’t properly done 
and that he would refuse to pass it. 

X Q. Are you aware that there were five or six coats of paint 
put on those buildings? A. No, sir. 

X Q. Do you know of your own knowledge that the painting was 
not done properly? A. I looked at it and it looked very thin. 

660 X Q. It looked very thin ? A. Yes, sir. 

X Q. Are you aware that the architect has testified that he 
passed it? A. No. 

X Q. Did the architect state to you at any time that he wasn’t 
satisfied with this painting? A. No. 

. X Q. Can you state of your own knowledge that the work called 
for by the plans and specifications was not actually done? A. No, 









r * j 


JbSiibff it. (jotMMAM Ali, 



X Q. The only information yon have as to whether that work 
was actually done was received through some other party? A. Yes, 
sir. 

X Q. Can you state whether or not the concreting and paving 
that was done by you as agent for the Tome estate was necessary in 
order to complete these buildings in accordance with the plans and 
specifications? A. I think the work was necessary, but whether it 
was required by the plans and specifications I cannot answer . 

X Q. Don’t you know as matter of fact that there was consider¬ 
able paving done in and about these premises before the sale took 
place? A. I don’t doubt but what you say is correct. 

X Q. Don’t you know that the front side walks were paved out 
to the line that was called for by the plans and specifications and 
that because of the large amount of parking in front of these 

661 houses you had to have other paving done than that called 
for by the plans and specifications? A. That might be; I 

wasn’t familiar with that work. 

X Q. You are not familiar with any of the work you have talked 
about, are you? A. It was simply done through representatives who 
had charge of the work. 

X Q. Do you remember what particular part of that ground had 
to be graded by you after the buildings were sold? A. No. 

X Q. Do you know where the curbing was placed that you refer 
to? A. Along the street I imagine.’ 

X Q. You don’t mean to say the plans and specifications required 
the side walks to have curbing? A. I didn’t say so. 

X Q. I understood you to say the houses were not papered at the 
time they were sold? A. No, sir. _ . 

X Q. What was it you said about the papering? A. Considerable 
of the papering had to be done by the agent; the paper was stained 
in a number of places and it had to be taken off. 

X Q. You can’t state whether that was due to the building being 
left open and the water running in them? A. I could not 
state. 

662 X Q. Can you state whether or not the bad condition of the 
painting, as you say it was, was due to the fact that the build¬ 
ings were left open and neglected and the rain came in? A. I was 
not aware that the buildings had been left open and neglected and 
could not state whether that was the case or not. 

' X Q. You can’t state, then, from your own knowledge what 
caused the painting to look poor, as you have described it? A. No, 
unless it was the poor character of the work. 

X Q. You don’t know whether it was due to the weather or the 
character of the work? A. I should say I don’t think for a moment 
that the weather had Anything to do with it; I should say it was the 
poor quality of the work. 

X Q. What is your business? A. Banking business. 

X Q. Did you ever build any houses? A. No, sir. 

X Q. Have you ever had any experience in the building of 
houses? A. Oh, yes. 

X Q. What experience have you had? A. I have had some ex- . 
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sel in respect to the plans an'd specifications for the reasoil 

658 that it has been shown by the witness’ testimony that he was 
not familiar with the plans and specifications, only having 

read them over once, which was sometime ago, and I concede that 
the witness was not familiar with them. The question was asked 
for the purpose of showing what work had been done to the houses 
since their sale, and whether or not that work was called for by the 
plans and specifications, and that fact can be ascertained by ref¬ 
erence to the plans and specifications. 

Q. Can you state any one thing that was done by you to these 
houses that was required to be done by the plans and specifications 
which' had not theretofore been done? A. My understanding of the 
plans and specifications was that the work was to have been completed 
to the satisfaction of the architect and Mr. De Lashmutt. 

X Q. Is that the only answer you can give to that question? A. 
The plans and specifications—my understanding the electric work 
should have been done—that was my understanding of the plans 
and specifications, the painting, papering and plumbing were all to 
be passed upon by the architect and Mr. De Lashmutt, who acted in 
the capacity of agent. 

X Q. I)o you mean to say the houses wero not painted? A. Not 
to their satisfaction. 

659 X Q. How do you know that? A. They told me so. 

Mr. Warren : I object to any hearsay statements by the witness. 

X Q. Did the architect state to you that he was not satisfied with 
the plumbing? A. I don’t remember. 

X Q. Didn’t you a moment ago say that he stated that the plumb¬ 
ing was not satisfactory? Do you claim that the architect said to 
you that the plumbing was not satisfactory? A. No, I don’t say 
that; what I do mean is this: The only payments we made were to 
Mr. Redfern and I received a certificate O K. for these payments 
from the architect and Mr. De Lashmutt. 

X Q. Do you mean to say that the painting in these houses was 
not done? A. I didn’t say the painting was not done. I visited the 
houses with Mr. De Lashmutt and he stated to me- 

Mr. Warren : I object to the witness saying what Mr. De Lash¬ 
mutt stated to him. 

—Mr. De Lashmutt told me the painting wasn’t properly done 
and that he would refuse to pass it. 

X Q. Are you aware that there were five or six coats of paint 
put on those buildings? A. No, sir. 

X Q. Do you know of your own knowledge that the painting was 
not done properly? A. I looked at it and it looked very thin. 

660 X Q. It looked very thin ? A. Yes, sir. 

X Q. Are you aware that the architect has testified that he 
passed it? A. No. 

X Q. Did the architect state to you at any time that he wasn’t 
satisfied with this painting? A. No. 

. X Q. Can you state of your own knowledge that the work called 
for by the plans and specifications was not actually done? A. No, 
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X Q. The only information you have as to whether that work 
was actually done was received through some other party? A. Yes, 
sir. 

X Q. Can you state whether or not the concreting and paving 
that was done by you as agent for the Tome estate was necessary in 
order to complete those buildings in accordance with the plans and 
specifications? A. I think the work was necessary, but whether it 
was required by the plans and specifications I cannot answer . 

X Q. Don’t you know as matter of fact that there was consider¬ 
able paving done in and about these premises before the sale took 
place? A. I don’t doubt but what you say is correct. 

X Q. Don’t you know that the front side walks were paved out 
to the line that was called for by the plans and specifications and 
that because of the large amount of parking in front of these 

661 houses you had to have other paving done than that called 
for by the plans and specifications? A. That might be; I 

wasn’t familiar with that work. 

X Q. You are not familiar with any of the work you have talked 
about, are you? A. It was simply done through representatives who 
had charge of the work. 

X Q. Do you remember what particular part of that ground had 
to be graded by you after the buildings were sold? A. No. 

X Q. Do you know where the curbing was placed that you refer 
to? A. Along the street I imagine.- 

X Q. You don’t mean to say the plans and specifications required 
the side walks to have curbing? A. I didn’t say so. 

X Q. I understood you to say the houses were not papered at the 
time thev were sold? A. No, sir. 

X Q. What was it you said about the papering? A. Considerable 
of the papering had to be done by the agent; the paper was stained 
in a number of places and it had to be taken off. 

X Q. You can’t state whether that was due to the building being 
left open and the water running in them? A. I could not 
state. 

662 X Q. Can you state whether or not the bad condition of the 
painting, as you say it was, was due to the fact that the build¬ 
ings were left open and neglected and the rain came in? A. I was 
not aware that the buildings had been left open and neglected and 
could not state whether that was the case or not. 

■ X Q. You can’t state, then, from your own knowledge what 
caused the painting to look poor, as you have described it? A. No, 
unless it was the poor character of the work. 

X Q. You don’t know whether it was due to the weather or the 
character of the work? A. I should say I don’t think for a moment 
that the weather had anything to do with it; I should say it was the 
poor quality of the work. 

X Q. What is your business? A. Banking business. 

X Q. Did you ever build any houses? A. No, sir. 

X Q. Have you ever had any experience in the building of 
houses? A. Oh, yes. 

X Q. What experience have you had? A. I have had some ex- , 









27£ EVALYlj 3. FRAUCE, ETC., VS. 

j)crience in handling my father’s estate; constructing improvements 
to his own home. 

X Q. You didn’t construct the buildings yourself? A. No. 

X Q. You had architects and builders? A. Yes, sir. 

663 X Q. In making these improvements you were not called 
upon to pass upon the material and the quality of the work? 

A. No, sir. 

X Q. Do you think yourself competent to pass upon the quality 
of material or work in the construction of a house? A. I am not 
particularly competent; I am not an expert. 

X Q. Could you go through a building and tell whether it had 
one or five coats of paint on it? A. I should think I could. 

X Q. Can you state how many coats of paint were put on these 
houses? A. I could not. 

X Q. Was it more than one? A. I could not state how many. 

X Q. Where were these granolithic walks put down that you re¬ 
fer to? A. In front of the buildings; I could not give their dimen¬ 
sions or measurements. 

X Q. You can’t state whether they were put down from the side 
walks to the front of the house? A. My impression was it was the 
other way; it was out next to the street. 

X Q. You stated a moment ago that there was something the 
matter with the electric appliances, can you state whether or not that 
electric work was ever done and afterwards disturbed or injured by 
loafers around the buildings? A. I couldn’t say, sir. 

664 X Q. All you know about that is that you had some bills 
presented? A. I know that the work had not been done and 

it had to be done. 

X Q. Did the bills state that it had not been done? A. Mr. How- 
enstein had the work done. 

X Q. You never had it inspected to see whether it was necessary 
or not? A. No, sir. 

X Q. You say you didn’t attend the sale? A. I think not; my 
impression is the sale was called and then postponed and at that time 
I w r as ill. 

HENRY A. NESBITT, 

Per C. ELTON JAMES, 

Examiner in Chancery. 

Subscribed to before me this — day of-, A. D., 1905. 


Examiner in Chancery. 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto that the examiner may sign the foregoing 
deposition of the said Henry A. Nesbitt for him and in his stead. 
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Reference to Auditor. 

Filed March 22, 1905.. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al., Complainants, 

vs. 

Samuel E. Redeern et al.. Defendants. 

The hearing of this cause having so far progressed as to satisfy 
the Court of the propriety of the order, it is this 22d day of March, 
A. D., 1905, ordered that this cause be and it hereby is referred to 
James G. Payne, the auditor of this Court, with power to act as a 
master in chancery. That the said auditor is authorized and directed 
to consider the testimony taken in the case, and also if deemed neces¬ 
sary to take additional testimony as to the time of the beginning of 
the construction of the buildings referred to in this cause, to make 
there from all such findings of fact as lie may deem necessary for 
the aid of the court, and present his conclusions therefrom, with 
such schedules of account'as he may find to be necessary, including 
all such alternative statements of account as may be requested by 
the respective parties. The auditor is directed to make' his report 
herein with all convenient speed. 

TIIOS. II. ANDERSON, Justice. 

G66 Motion Modifying Reference to Auditor. 

Filed March 29, 1905. 

In the Supreme Court of the District of Columbia. 

* .<t • •* 

': Equity. No. 23818. 

Joseph M. Coleman et al. 
vs. 

Samuel E. Redeern et al. 

Now come the defendants and move the Court to reform the order 
passed herein on the 22nd day of March, 1905, referring this cause 
to the Auditor as a master in chancery so that the second sentence in 
said order shall read 

“That the said Auditor is authorized and directed to consider the 
testimony taken in the case, to make therefrom all such findings of 
fact as he may deem necessary for the aid of the Court, and present 
his conclusions therefrom with such schedules of account as he may 
find to be necessary.” 

HAMILTON & COLBERT, 

Attorneys for Defendants. 


f 7 *** \ 

665 
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Bates Warren and W. H. Sholes, Attorneys for Plaintiffs: 

Please take notice that we will call up the above motion before Mr. 
Justice Anderson, Equity Court No. 1, on Friday, the 31st day of 
March, 1905, at 10 o’clock, A. M., or as soon thereafter as counsel 
can be heard. 

HAMILTON & COLBERT, 

Attorneys for Defendants. 


667 Order Modifying Reference to Auditor 

Filed April 19, 1905. 

In the Supreme Court of the District of Columbia. 

Eq. No. 23818. 

Joseph M. Coleman et al. 
vs. 

Samuel E. Redeern. 

On consideration of the motion filed herein by the defendants ask¬ 
ing that the order passed in this cause on the 22nd day of March, 
1905, be reformed it is this 19th day of April, 1905 ordered that the 
Auditor in passing upon said cause as a matter in chancery shall 
consider only the testimony taken in said cause, and the pleadings 
filed therein, and make therefrom such findings of fact as he may 
deem necessary for the aid of the Court, and present his conclusions 
therefrom with such schedules of account as he may find to be 
necessary. 

TIIOS. II. ANDERSON, Justice. 

We consent 

BATES WARREN. 

W. II. SIIOLES. 

HAMILTON & COLBERT. 

HAYDEN JOHNSON. 

* V 

638 Auditor’s Report. 

Filed January 4, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman, Complainant, 

vs. 

Samuel E. Redeern, Defendant. 

This case is referred to me to consider the pleadings and testi¬ 
mony heretofore taken and report my conclusions with a state¬ 
ment of account between the parties. 
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By a deed dated the 15th of March 1902 the defendant Red- 
fern acquired from Alexander M. Gorman a parcel of land in 
Columbia Heights, this deed was not recorded until the 18th of 
April. On the 27th of March 1902 the complainants entered into 
a contract with Redfern by which they agreed to erect and finish 
seven three story and cellar brick and stone dwellings to be located 
on the said land, and to be completed on or before the first day 
of September 1902. These houses were to be erected and completed 
according to certain drawings and specifications made by N. T. 
ITaller, Architect, in a good workmanlike and substantial manner 
to the satisfaction and under the direction of the said architect. 
In consideration of this construction and completion Redfern agreed 
to pay the complainants the sum of $24,500, $2,000 of which was 
to be applied in payment of the equity in one of the said 
069 houses. The contract price was to be paid in specified stages, 
$2,000 when the first floor of joists were on complete, $2,000 
when the second floor of joists were on complete, a similar sum when 
the third floor of joists were on complete, $2,000 when the building 
was tinned in and roofing complete, $2,000 when they were ready 
for plastering, $2,300 when they were plastered, $2,800 when 
they were trimmed out, $2,000 to be deducted as part payment on 
account of one of the houses, and the remaining $7,400 to be paid 
when the work was fully completed and the drawings and specifi¬ 
cations returned to the architect. The contract provided that in 
each of the said cases of payment a certificate should be obtained 
from and signed by the architect that the contractors were entitled 
to payment. The contract further provided that for each day’s 
delay on the part of the contractor in the completion of the work 
at or before the time agreed upon, they should pay to the owner 
the sum of $15 for each and every day thereafter the work remained 
unfinished as liquidated damages, but for each day the work should 
bo delayed by the owner (party of the first part) an additional 
day should be allowed the contractor for the completion of the 
work by the owner, and such additional days should be claimed 
and granted at the time thereof. This contract is filed as an ex¬ 
hibit in behalf of the complainants, and attached to it are what pur¬ 
port to be the specifications, which are substantially in the ordi¬ 
nary form, providing for the several branches of the work, defining 
the character of the material and the detail of the work. 

Some time in March Redfern negotiated a loan of money 
670 from the defendant Evelyn S. Tome, a copy of the agreement 
for this loan is filed as an exhibit S. E. R. No. 1 with the 
defendant’s testimony and recites that Mrs. Tome has agreed to 
loan or advance to Redfern the sum of $31,500 for which he had 
executed, payable to her order, seven promissory notes each for 
the sum of $4,500, payable one year after date with interest, the 
payment of such notes being secured by several deeds of trust se¬ 
curing each of the notes of $4,500 respectively upon lots of Red- 
fern’s subdivision of the said parcel of land in Columbia Heights 
and that in consideration of said loan to be advanced as therein¬ 
after specified Redfern agreed to and with Mrs. Tome to erect a 
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building on each of the lots in said subdivision, at his’ own cost 
and expense, and have completed and ready for use by the first 
of October 1902, free and clear of mechanics’ liens, in accordance 
with plans and specifications prepared by N. T. Haller, Architect, 
a true copy of which was attached to the said agreement. The agree¬ 
ment- provided that the loan should be advanced in the follow¬ 
ing manner and at the several times, when the said deeds of trust 
were recorded and certified to be first valid liens upon the lots and a 
certificate showing all taxes paid, a sum of $7,000: on said build¬ 
ings when the first floor joists are certified by the Architect and 
Lynn Do Lashmutt to be in place $2,800; when the second floor 
joists are so certified to be in place $2,800: when the third floor 
joists are so certified to be in place $2,800; when the roofs are so cer¬ 
tified to be in place $2,800: when the buildings are fully studded ' 
and ready for plastering and so certified $2,800; when certified 
to bo fully plastered $2,300: when so certified as corn- 
671 plctely trimmed out including heating, tiling and plumb- 
ing, $2,800; when so certified as fully finished and ready 
for occupancy $5,400. 

These deeds of trust were recorded on the 18th of April 1902, 
a subdivision of said lots having been duly made and recorded on 
the 17th of April. 

There appears to be some uncertainty as to the date of com¬ 
mencement of the construction of the houses and a serious con¬ 
troversy as to when, if at all, they were completed according to 
the contract. It is contended here by the complainant- that they 
were completed as required by the plans and specifications by Jan¬ 
uary 1st, 1903; on the other hand it is claimed by Mrs. Tome and 
Led fern that the houses were never completed by the complainants. 
Although the building contract is dated the 27th of March it is 
evident that the work could not have been commenced until the 


subdivision of the land was approved and recorded, which was not 
until the 17th of April. It does not appear when the building 
permit was issued by the District Authorities but presumably it 
was a few days later, as the work was started on the 22nd. 

The complainants assert in their bill that the work was com¬ 


pleted on or about the 3d of March 1903 and although they testify 
in this proceeding that the houses were substantially finished in ac¬ 
cordance with the contract requirements, on or about the first of 
January, it is contended by counsel for the defendants that the 


averment of the bill in a matter so material should be controlling. 

It will be observed that the averment of the bill in this respect 
is not definite and under the authority of the case of Emack 
672 vs. Campbell, 14th Appls. 186, and other authorities, I am 
of the opinion and so find that the complainants by the said 
averment of the bill arc not- estopped from showing that the houses 
were completed at another date, at least within reasonable limits. 


As the defendants Tome and Redfern contend that the work 


was never completed by the complainant- as required by their 
agreement, it will be convenient to consider this controversy"at this 
stage of my report. 







JOSEPH M. COLEMAN ET AL. 277 

.About the 1st of January the complainants applied to the archi¬ 
tect for the certificate entitling them to the final payment for the 
work in accordance with the contract, which he refused to give on 
the ground that the houses were not completed. Considerable testi¬ 
mony has been offered on both sides on this point. Several wit¬ 
nesses of an expert character have been called by the complainants 
and testified from an examination of the plans and specifications 
and of the houses that they were completed on or about the date 
claimed by the complainants. During the progress of the work 
the various classes of construction, the completion of which en¬ 
titled the builders to certain installments of the contract price, 
were so completed and certificates to that effect.given by the archi¬ 
tect upon which payments were made, first by Mrs. Tome’s agent 
to the owner of the property in aeordanco with the Tome contract, 
and by him to the builders their portion, excepting as hereinafter 
stated on several occasions when the payment to the builders was 
delayed, although the certificate had been granted. The con¬ 
tract for the work made the architect the judge of the condition of 
the work as related to the right of the builders to demand and re¬ 
ceive payments. The architect was called as a witness for 

673 the defendants and testified that he refused the certificate 
for the final payment for the reason that the work was not 

completed according to the contract. When called upon to specify 
the respects in which the work was not complete, he recites three 
or four matters of detail, such as pointing up the coping, cleaning 
down the brick work, raising window splashers, and some refer¬ 
ence to the grading of the front yards. The evidence showed 
that these things were completed upon his demand, as required 
bv him. 

The agreement between the defendant Mrs. Tome and Redfern 
referred to in this case as to the loan contract constituted the de¬ 
fendant L. O. De Laslnnutt the agent and representative of Mi’s. 
Tome and imposed on him the duty and authority to examine the 
houses at the various stages of the work and unite in the certificate 
of the architect .as to their condition with relation to the right of the 
owner to receive the instalment of the loan provided to be paid at 
that time. This work was performed by De Lashmutt through out 
the building of the houses and the certificates of completion of the 
various classes of work were made by him jointly with the archi¬ 
tect. In the early part of January 1903 the complainants made de¬ 
mand on Redfern for the certificate entitling them to the final pay¬ 
ment. Redfern applied to Mrs. Tome for the said payment, but the 
certificate which required his signature and that of De Lashmutt was 
not made and the payment was refused. He was called as a witness 
in this cause and testified that when called on for a final payment 
some time in January 1903 he went to the houses with the specifica¬ 
tions to see whether they were completed and made an exam- 

674 ination to ascertain what had been omitted. He enumerated 
the fact that three of the houses had no gas fixtures and that 

some spigots would not work and could not recollect other matters, 
stating that he had made memoranda at the time of the examina- 
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tion, he was called upon to produce them but failed to comply with 
the request. 

The last joint certificate made by De Lashmutt and the architect 
was about the 25th of November 1902 to the effect that the buildings 
were completely trimmed out including heating, tiling and plumb¬ 
ing. Witness introduced by the complainant- testify that after that 
date the work progressed without interruption or delay and was sub¬ 
stantially completed by the first of January. It appears in the proof 
that the houses were being paper- prior to Christmas 1902, that being 
one of the last stages of the work. It also appeal's that Haller the 
architect moved into one of these houses and occupied it sometime 
in the month of January. 

Upon this proof I find that the houses were completed prior to or 
about the last of January 1903. Some testimony was submitted by 
the defendants tending to show the expenditures made upon the 
houses for the purpose of establishing the assertion that they were 
not completed by the complainants but this testimony sets forth 
items of work and of other character occurring more than a year 
subsequent to the sale under the deed of trust. 

In the same connection with this question as to completion it may 
bo important to consider what the contractors were to omit which was 
to be done by the owner. The contract in this respect provided 

675 that the gas fixtures might be furnished by the owner, in con¬ 
sideration of which an allowance should be made of $30 on 

each house. So far as this item was not furnished by the builders, 
the defendant Redfcrn, is entitled to an allowance of credit. 

Upon my finding of the period of delay in completion of the work 
the defendant Redfcrn as owner would be entitled to credit in the 
account at the rate of $15 per day unless this delay or any part 
thereof was due to him the owner Redfcrn. The complainants un¬ 
dertook to charge the owner Redfcrn with the responsibility for the 
greater portion of this delay. First it is asserted by the complainants 
that, after the execution of the contract, a delay of three weeks oc¬ 
curred by reason of the want of a subdivision of the ground and wait¬ 
ing, by a common agreement or understanding, for the recording 
of a deed of trust to secure the loan of Mrs. Tome. It does appear 
that no subdivision was recorded until the 17th of April, a period 
of just twenty-one days after the date of the building contract. This 
delay was certainly not the fault of the builders. With reference to 
this alleged delay and others as will hereafter appear the defendants 
claim that no allowance can be made for the reason that it does not 
appear that any claim was made to the owner as required by the pro¬ 
vision of the building contract that the additional days’ delay by the 
owner should be claimed and granted at the time of the delay. If 
the cause of the delay was one which was or might be unknown to 
the owner, I think it would be proper to enforce this provision of 
the contract, but in this instance it was the duty of the owner to 
have the subdivision made and properly recorded before the 

676 work could be commenced. It would seem manifestly unjust 
to hold that the builders should be barred from this allowance 

of time for want of making a formal application to the owner to grant 
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the same, all the facts and circumstances being within the knowledge 
of the owner, and the responsibility resting solely upon him, at least 
so far as the builders are concerned. 


An accounting for a further delay on the part of the builders it 
appears that as the work progressed it was discovered that a frame 
house or structure rested upon one of the lots and interfered with the 
erection of the walls of the building intended for that lot. The owner 
being advised of this fact endeavored to make a contract for its re¬ 
moval, but without success until he applied to Coleman, one of the 
complainants and builders, with whom he then made a separate agree¬ 
ment for the removal of the house. It. may be stated here in ex¬ 
planation that the difficulty of procuring a party to agree to make 
the removal arose from threats from the party claiming to own the 
house. The agreement for its removal with Coleman was quite sep¬ 
arate and distinct from the work of the complainants as contractors 
and partners. This circumstance operated to delay the progress of 
the work on all the buildings, as the erection of the walls of the entire 
series of structures is required by the building regulations to be uni¬ 
form in height. 

A further delav occurred for the want of the main sewer in tho 

(/ 


street or avenue, which was known to the owner at least very early 
in the progress of work, if not before the making of the building con¬ 
tract; for it appears that he applied to the Commissioners of the Dis¬ 


trict about the loth of May, 1902, and that an estimate of 


677 the cost of the construction of the sewer was furnished him 


about that time. The deposit, however, to cover that cost was 
not made by him until the 60th of August, and the sewer was not 
completed until the middle of September. About the 26tli of July 
the builders were ready for pv iweding with the plastering of the 
buildings, as is shown by a c' lificaie of the architect bearing that 
date. It appears that the plastering could not proceed without the 
water supply and that this could not be allowed until the sewer was 
built or the grade of the sower established, in order that the house 


connections could be properly made. This delay covered a period 
of seven weeks. It included, however, another cause of delay, which 
was the holding up of the payment which was due the builders when 
the work was ready for plastering and for which the architect’s cer¬ 
tificate had been given. This payment was not made until the 23d 
of August, which was a period of about four weeks. It, however, 
forms a part of the seven weeks’ delay by reason of the sewer condi¬ 
tions. A further allowance for delay is claimed upon the ground 
that when the plastering was finished and a certificate issued, which 
was on the 3d of October, the builders were entitled to another in¬ 
stallment of the building contract price which was not paid until 
the 23d of October. An allowance of three weeks is claimed on this 


account. As the delay in this, as well as in the last above mentioned 
instances, was caused by the owner, the builders should fairly and 
reasonably be allowed credit as against any charge for delay in the 
completion of the work. 

It is claimed on the part of the defendant Redfern that the 
678 complainants are not entitled to their allowance of time on 
account of these delays which I find to be the fault of the 
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owner, for the reason that the complainants did not at the time make 
and receive from the owner such allowance, basing this contention 
on the literal words of the building agreement. In reply to this it 
appeals that the builders made claim duly and timely for such allow¬ 
ance to the architect, who in all respects, by reason of the terms of 
the agreements and specifications, was the fully authorized represent¬ 
ative of the owner, and this notice I find to be a sufficient compliance 
with the terms of the agreement. But apart from this, I am of the 
opinion that the Court would not in this proceeding acquit the owner 
of responsibility for these- delays, if sufficiently proven to be his 
fault. Obviously the builders did all they could to comply in this 
respect with their undertaking. I, therefore find that the complain¬ 
ants are entitled to credit as against the charge for delay in comple¬ 
tion of the work for the period of time hereinabove recited as delays 
caused by the fault of the owner. 

The complainants claim allowance for two items of extra work 
which are conceded by the defendants and appear in my account 
herewith; the payments made from time to time arc not controverted, 
except in the matters of delay, and appear in the said account here¬ 
with, the amount being specified and the date of the delivery to the 
builder. 


We come next to a question which has been the subject 
679 of considerable proof and argument. One provision of the 
contract is that the builders were to receive in part payment 
a conveyance of one of the interior houses at the price of $6,500.00, 
they assuming, however, an indebtedness of $4,500.00 secured by the 
deed of trust which was given to secure Mrs. Tome. In other words, 


the builders were to receive the equity of redemption in that parcel 
of property for which they were to allow a credit of $2,000.00 in the 


building account. 


The complainants contend that no sufficient con¬ 


veyance was properly tendered to them. It appears that a demand 
for a deed was made by the complainants several weeks prior to the 
completion of the work. That on or about the 15th of March 1903, 
a deed properly executed, conveying this property to the complain¬ 
ants, together with an executed but unrecorded deed of release from 


a second deed of trust, was made to the solicitor for the complain¬ 
ants. The interest due on the indebtedness secured by the first 
trust at that time was not paid. This condition presents two ques¬ 
tions for determination.' First, at what time the complainants were 
entitled to demand and the owner bound to deliver the conveyance 
of the property; and second, whether the tender should have been 
accompanied by evidence that the property was free from all encum¬ 
brances and claims, excepting the principal indebtedness secured by 
the first trust. Upon the first point, it is asserted by the complain¬ 
ants that by custom this deed should have been delivered when the 
buildings were at the stage of completion described as “trimmed 
out,” which in this instance was on the 25th of November, 1902. 

There is no sufficient proof of the existence of such a custom, 
680 and I am of the opinion that a fair interpretation of the con¬ 
tract provision is that the conveyance might be tendered at¬ 
ony time during the progress of the work, not later than its comple- 
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tion. In other words, that the intention of the parties to the con¬ 
tract was that this should be treated as part of the final payment. 
The demand for conveyance made several weeks before the comple¬ 
tion was, therefore, premature, and no further demand appears to 
have been made until about the 27th of February 1903, on which 
date the solicitor for the complainants wrote to Red fern a letter 
which is filed and marked Defendants’ Exhibit No. 10, in which he 
refers to the previous demand of Coleman for a conveyance of the 
property, and reasserts the rights of the complainants to receive the 
deed. On the 5th of March following, llcdfern, through his solic¬ 
itor, delivered to Mr. Warren, attorney for the complainants, a deed 
conveying sub lot 34 to Coleman and Coon and deed of release of the 
second deed of trust, executed but not recorded. Warren retained 
these documents until he produced them at the taking of the evi¬ 
dence in this cause. (Sec defendants’ testimony, 109, Exhibits 11 
and 12.) The second deed of trust referred to was made on the 
20th of March 1902 to secure Gorman, from whom the-property 
was purchased, the sum of $3,800.00. 

A few days after the tender, the entire property was advertised for 
sale under the deed of trust given to secure Mi’s. Tome, on account 
of alleged default, and on the 31st of March the entire property was 
sold at public auction for the sum of $29,750.00. I find from the 
proof that a sufficient tender of the conveyance of the property in 
accordance with the building contract was made on or about- 

681 the 5th of March, and especially so in view of the retention of 
the conveyance by the attorney for the complainants and in 

view also of the fact that the first deed of trust without further effort 
on their part to protect their interests therein. 

The complainants claim a lien on the balance of the building 
loan which was in the hands of Mrs. Tome at the time of the com¬ 
pletion of the work, which was $5,400.00. In support of this claim, 
counsel refers to the case of the Anglo-American Association vs. 
Campbell, reported in 13th Appeal Cases, p. 581. In that case the 
Court found the existence of special circumstances as disclosed in the 
evidence to create a trust- in favor of the builders against and upon a 
fund of $3,000 retained from the loan; first that the houses had been 
completed in compliance with the plans and specifications sub¬ 
mitted with the application for the loan, and that they cost the sum 
named in the bill. One of the defences of the defendant Mrs. 
Tome, in the present case is that the work never was completed. 
This defence, as also made by the owner, the defendant Redfem, has 
been, already considered in this report, but in addition it may be 
said, as shown by the proof, that the work was substantially finished 
in the month of January, the work done after that time, being cor¬ 
rections of alleged defects or additional work performed by the com¬ 
plainants at the request of the architect, and being mainly matters 
of detail, the most important consisting of changes in paint colors. 
One of the witnesses upon whose testimony the defendants rely as to 
the non-completion or unfiriished condition of the work is Lynn De 
Lashmutt, upon whom Mrs. Tome devolved the duty and 

682 authority of examining the work at each stage of its progress 
and of certifying its condition being such as to entitled the 
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builders to the instalment of payment due at that stage. I have al¬ 
ready referred to De Lashmutt’s testimony in regard to omissions 
and defects, finding that the same is entirely insufficient to establish 
any substantial defects or omissions, but such testimony as is given 
by him is entirely inconsistent with the periodical certifications 
signed by him down to and including that of “trimmed out, in¬ 
cluding heating, tiling and plumbing.” It will be noted that the 
principal defect he speaks of as existing at the time of his final exami¬ 
nation relates to the plumbing, which he certified was completed 
satisfactorily before the 25th of November 1902. De Lashmutt be¬ 
ing the authorized representative and agent of Mrs. Tome in this 
matter, his knowledge of conditions may be charged to her. 

In the next place, the Court found in the case referred to, recog¬ 
nition on the part of the lender of the expectation of the contractors 
that the money agreed to be loaned should be devoted, so far as the 
building contract required at least, to the payment of the contrac¬ 
tors for the work performed. The complainants here testify that 
they were assui’ed by the owner and architect and by De Lashmutt 
that the loan would be sufficient to build the houses. De Lashmutt 
testified that he understood what a building loan was, and that he 
made this loan looking to the houses for the advances as they pro¬ 
gressed; and that he was informed who the builders would be. This 
evidence is of the same general character as that submitted to the 
Court in the case cited, and upon which the Court found the 

683 existence of a trust in favor of the contractors. 

I am of the opinion that this question should be tested by 
the conditions existing about the first of February, if not earlier; I 
mean the condition of the fund and of Mrs. Tome’s relation thereto. 
There was then in her hands the sum of $5,400 as the balance of the 
loan agreed to be made by her for the purpose of building the 
houses. Her agent was aware that the houses were completed in 
accordance with the plans and specifications, demand was made 
upon him for the final payment, as it has been made in January on 
the assumption that the houses were then substantially completed 
and the payment was refused in both instances by him, the demand 
and refusal being chargeable to Mrs. Tome as his principal. 

A further defence is made in behalf of Mi's. Tome on the fact that 
in the latter part of March the houses were advertised for sale under 
the deed of trust securing her loan, and in connection with the brief 
of her counsel an account is stated charging against the loan the 
amount actually advanced from time to time, the interest on the 
loan, expenses of the sale, commission of the trustees who mad.e the 
sale, the expense of completing the houses after the sale, and the 
taxes due at the time of the sale. All of these alleged expenditures 
occurred on and after the -31st of March 1903. There is no proof 
that the commission was paid to the trustees as charged in this ac¬ 
count, and the item of expense of completing the houses after sale is 
not sustained as against the builders by vouchers or proof. The 
work described was done in the year 1904, long after the corn- 

684 pletion of the houses and their delivery to the owner. A 
portion of them could not in any construction of the contract 
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be included in the work required by the plans and specifications. So 
far as the other expenditures are concerned, the question is whether 
the money being available at the completion of the houses for making 
the final payment to the builders, a lien did not attach at that date, 
and under authority of the case of the Anglo-American Association 
against Campbell, I have to report as my finding that to the extent 
or within the limit of $5,400.00, the amount due to the complainants, 
according to the account stated herewith, for the contract work, con¬ 
stitutes a lien upon the fund then in the hands of Mrs. Tome with 
interest from February 1, 1903. 

JAS. G. PAYNE, Auditor. 

685 Schedule A. 

Account of Monies Due the Complainants. 


Contract price for construction. $24,500.00 

For extra brick work. 130.00 

“ “ concrete work. 64.00 


24,694.00 


Contra. 

Payments received during the progress of the work 
as follows: 


May 29th 1902. First instalment 


June 7th 
June 17th 
July 9th 
August 23, 
October 23 
November 25 


686 


“ Second “ 

“ Third “ 

“ Fourth 
“ Fifth 
Sixth 
Seventh 


. 2 , 000.00 
. 2 , 000.00 
. 2 , 000.00 
. 2 , 000.00 
. 2 , 000.00 
. 2,300.00 
. 2,800.00 

$15,100.00 

15,100.00 24,694.00 


By Allowance for gas fixtures in three 

houses. 

“ Equity in. lot 34... 2,000.00 

Less interest acrued on 
4,500.00 secured by 
deed of trust, March 
17th 1902 to March 
5th 1903 . 252.00 

“ Allowance for delay in completion per 
schedule B 46 days at 15.00. 


90.00 


1,748.00 
690.00 


Balance due complainants with interest from 
February 1st 1903. 


17,628.00 


$7,066.00 
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Of the above amount I find the defendant Evelyn S. Tome ac¬ 
countable for 5,400.00 balance of the building loan in her hands on 
January 31st 1903. 

JAS. G. PAYNE, Auditor. 


687 Schedule B. 

Account of Delays. 

From September 1, 1902 to January 31, 1903 
number of days. 152 

Less delays by owner: 

March 27, 1902 to April 18, 1902 waiting for 

sub-division.days 21 

Waiting removal of frame houses. 14 

Holding up payment when ready for plastering 
July 26 to August 23 included in next. 

Waiting for sewer July 20 to September 15.days 51 

Holding up payment when houses plastered 

October 3 to 23rd.days 20 

— 106 


i 


i 


Chargeable to complainants 


. 46 days. 

JAS. G. PAYNE, Auditor. 


688 Exceptions of Behalf of Evalijn S. Tome to Report of 

Auditor. 

Filed February 2, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al. 
vs. 

Samuel E. Red kern et al. 

Now comes Evelyn S. France, formerly Evelyn S. Tome, and ex¬ 
cepts to the findings of fact and law made by the Auditor in his re¬ 
port filed in the above entitled cause on January 4, 1906, on the 
following grounds: 

1st. She excepts to the finding by the Auditor that the houses 
in suit were completed prior to or about the last of January, 1903, 
for the reason that said finding is not supported by the evidence taken 
in the case. 

2nd. She excepts to the finding by the Auditor that this excep¬ 
tant’s agent De Lashmutt assured the builders that the loan made 
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by her to the defendant Redfern was for the purpose of building said 
houses, and that it would be sufficiently large to pay for the houses 
and protect the builders, for the reason that said finding is entirely 
at variance with the facts. On the contrary it appears from the 
evidence that this exceptant’s agent made no such statement to the, 
builders; he expressly declined to have any dealings with them, and 
so far as said loan was concerned confined his dealings strictly with 
the defendant Redfern, and made all payments when due on 

689 said loan to the defendant Redfern in person, or upon his 
order. 

3rd. She further excepts to said Auditor’s report wherein it finds 
that because said houses were completed according to the plans and 
specifications about the end of January, 1903, the final payment 
of $5,400 due under the loan contract became payable, and that de¬ 
mand had been made upon her agent for said final payment, both in 
January and February, 1903, and payment refused. The evidence 
discloses that only one demand for said payment was made upon the 
agent of this exceptant by the defendant Redfern, and that said 
demand was made not only wheu said houses were not completed 
in fact, but were admitted to be uncompleted by the defendant Red¬ 
fern, who made such demand; and because the evidence further 
shows that said demand was not accompanied by the certificate of 
the architect and of this exceptant’s agent, to the effect that said 
houses were completed as required by said loan contract. 

4th. This exceptant further excepts to the finding by the Auditor 
that the final payment on account of the loan amounting to $5,400, 
or any part thereof, ever became due and payable to the defendant 
Samuel E. Redfern under the terms of the loan contract for the 
reason that the evidence shows that said final payment never became 
due and payable according to the terms of said loan contract, and for 
the further reason that the said defendant Redfern had failed to 
carry out the provisions of said loan contract in completing said 
houses within the time named therein to the great damage and in¬ 
jury of this exceptant, and had made default in the payment of 
interest and principal due on said loan loan. 

690 5th. This exceptant further excepts to the refusal of the 
Auditor to allow her credit on account of the final payment 

alleged to be due under said loan contract, of interest on the amount 
of said loan for one year contracted to be paid by said defendant 
Rdfern, and because he failed to allow as proper charges against 
said final payment the expenses of sale, commissions to trustees who 
made sale, expense incurred by this exceptant in completing said 
houses according to the plans and specifications, and the taxes due on 
said property up to the time of said sale, for the reason that all of 
said items did not accrue and become due and payable until after 
March 31, 1903, as found by said Auditor; she says on the con¬ 
trary, said interest became due and payable before said houses were 
completed by the plaintiffs, and at a time when the defendant Red¬ 
fern was not in default in any manner under said building contract, 
and that the taxes paid by this exceptant had accrued prior to the 
day of the sale of said property under said deeds of trust. The ex¬ 
ceptant further shows that the evidence in the case disclosed that 



286 EVALYit S. MAttCE, DSTC./vS., 

while the work of completing said houses was performed after March 
31, 1903, the largest part thereof was done within a very short time 
after said sale, and was not done in the year 1904, a long time after 
the completion of said houses and their delivery to the owner, as 
stated in the Auditor’s report.. 

6th. This exceptant further excepts to that portion of the Audi¬ 
tor’s report, which charges her with interest on the final payment of 
$5,400 from the first day of February, 1903, for the reason 

691 that the record shows that the complainants had defaulted 
under their building contract, and had failed to complete 

said houses either at the time specified or in accordance with the 
plans and specifications, and had thereafter filed mechanics’ liens 
against said property; that the defendant Redfern had failed to 
comply with the terms of the loan contract, and this defendant was 
unadvised on said date, to wit, February 1, 1903, to whom said 
final payment should or could be made with safety to herself, and 
without rendering herself liable to payment of the amount due a 
second time. 

HAMILTON & COLBERT, 
Attorneys for Evelyn S. France. 

t . 

Decree. 

Filed March 22, 1906. 

♦ 

9 

I 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818, Doc. 53. 

Joseph M. Coleman et al., Complainants, 

vs. 

Samuel E. Redfern et al., Defendants. 

This cause coming on for final hearing upon the pleadings and 
evidence and the exceptions to the Report of the Auditor filed herein 
on the 4th day of January, A. D. 1906, and having been argued by 
the solicitors of the parties respectively, and duly considered, and it 
appearing to the Court, and the Court so finds that there is 

692 due to the complainants the sum of $7,066.00 from the de¬ 
fendant Samuel E. Redfern on account of the construction 

of the buildings referred to in the bill in this cause and that the said 
money was due and payable to the complainants on the 1st day of 
February, 1903, which date the Court finds to be the date of the 
completion of said buildings; and it further appearing to the Court 
and the Court so finds that there remains in the hands of the defend¬ 
ant Evelyn S. Tome, now Evelyn S. France, of the moneys agreed 
by her to be advanced for the construction of the said buildings, the 
sum of $5,400.00, which said sum was due and payable on the 
completion of said buildings, it is thereupon, this 22d day of March, 
A. D., 1908, adjudged, ordered and decreed that the said exceptions 
to the report of the said Auditor be, and the same hereby are, over-, 
ruled, and the said report be, and the same hereby is, finally ratified 
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and confirmed, and that the defendant Samuel E. Redfern, within 
twenty days from the date of this decree, pay to the complainants, 
or their solicitors of record, the sum of $7,066.00, with interest 
thereon from the 1st day of February, 1903, and the costs of this 
suit, and in default thereof that the complainants have execution 
against said Samuel E, Redfern as at law. 

It is further by the Court adjudged, ordered and decreed that the 
defendant Evelyn S. Tome, now Evelyn S. France, within twenty 
days from the date of this decree, pay to the complainants, or their 
solicitors of record, the said sum of $5,400.00, the amount found due 
as aforesaid, with interest thereon from February 1st, 1903, together 
with the costs of this suit, said payment to be applied in satisfaction, 
in so far as it will extend, to the indebtedness of the said 

693 Samuel E. Redfern to the complainants herein, and in de¬ 
fault of such payment, that the complainants may have exe¬ 
cution against said Evelyn S. Tome, now Evelyn S. France for the 
said sum of $5,400.00, with interest thereon as aforesaid and costs, 
as at law. 

WENDELL P. STAFFORD, Justice. 
Appeal. 

Filed April 12, 1906. 

In the Supreme Court of the District of Columbia, the 12" Day of 

April, 1906. 

Equity. No. 23818. 

Joseph M. Coleman et al. 
vs. 

Samuel E. Redfern et al. 

. The Clerk of said Court will please note an appeal to the Court of 
Appeals, from the final decree entered in this cause, on behalf of the 
defendant Evalyn S. France formerlv Evalyn S. Tome. 

HAMILTON & COLBERT, 
Attorneys for said Defendant. 

694 Order for Severance on Appeal. 

Filed April 16, 1906. 

In the Supreme Court of the District of Columbia. 

I 

I * 

Eq. No. 23818, Doc. 53. 

Joseph M. Coleman et al. 
vs. 

Samuel E. Redfern et al. ‘ 

On consideration of the motion of the defendant Evalyn S. 
France asking for a severance on appeal in the above-entitled cause. 
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696 Order Extending Time in Which to File Transcript of Record. 

Filed May 28, 1906. 

In the Supreme Court of the District of Columbia. 

Eq. No. 23818, Doc. 53. 

Joseph M. Coleman et al. 

Vs. 

Samuel E. Redeern et al. 


On motion of the defendant Evalvn S. France it is this 28th day 
of May 1906 ordered that the time for filing the record on appeal 
in the Court of Appeals be and the same is hereby extended to July 
15th, 1906. 

HARRY M. CLABAUGH, 

Chief Justice. 


Designation of Record on Appeal. 

Filed June 2, 1906. 

i 

* i 

In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al. 
vs. 

Samuel E.- Redeern et al. 

The Clerk will please include in the record on appeal in the above 
cause the following: 

1. Bill of Complaint. 

2. Report of sale hv trustees. 

3. Order nisi ratifying sale. 

4. Answer of complainants to order of April 23, 1903. 
697 5. Order finally ratifying sale. 

6. Answer of defendants 2, 3 and 4. 

7. Answer of the defendant 1. 

7%. Answer of defendant 7. 

8. Replication to answers. 

9. Depositions (13) for complainants and exhibits. 

10. Deposition (1) for defendants 2, 3 and 4. 

10%. Exhibits marked L. O. D. Nos. 1 and 2, filed with last 
mentioned deposition. 

11. Depositions (6) for complainants, 

12 and 13. Depositions (6) for defendants and exhibits. 

13%. Exhibits on behalf of defendants. 

14. Deposition (1) for defendants. • , 

19—1699a 
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15. Reference to Auditor. 

IS 1 /-) or 16. Order modifying reference to Auditor. 

17. Auditor’s report. 

18. Exceptions to Auditor’s report by defendant No. 4. 

19. Exceptions to Auditor’s report overruled. 

20. Appeal by defendant No. 4. 

21 Severance on appeal. 

22. Bond on appeal. 

HAMILTON, COLBERT & HAMILTON, 

A ttom&ys for Defendant Evalyn S. Tome . 


698 


Stipulation of Counsel. 
Filed June 15, 1906. 


In the Supreme Court of the District of Columbia. 

Equity. No. 23818. 

Joseph M. Coleman et al., Complainants, 

vs. 

Samuel E. Redfern et al., Defendants. 

It is hereby stipulated between counsel for the complainants and 
the defendant Evalyn S. Tome that the original plans for the con¬ 
struction of (he buildings involved in this cause, known as Com¬ 
plainants’ Exhibit No. 3, together with a large number of receipted 
bills offered on behalf of the defendants in the deposition of Henry 
A. Nesbit, and marked Exhibits II. A. N. may be considered as 
part of the record on appeal in this cause without being inserted 
at length therein and that the originals may be exhibited to and 
considered by the Court of Appeals of the District of Columbia, or 
any other appellate court on the hearing of the appeal or appeals 
in this cause. 

BATES WARREN, 

WM. H. SIIOLES, 

Solicitors for Compl’ts. 

HAMILTON, COLBERT & HAMILTON, 

Solicitors for Deft Tome. 
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Supreme Coui*t. of the District of Columbia. 


United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
698, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 23,818, in equity, wherein Joseph M. 
Coleman et al. are complainants, and Samuel E. Redfern et al. are 
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defendants, as the same remains upon the files and of reedrd in said 
court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, this 
11th day of July, A. D. 1906. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


700 In the Court of Appeals of the District of Columbia, April 

Term 1906. 

No. 1699. 


Evalyn S. France, Appellant, 

vs. 

Joseph M. Coleman et al. 

Designation of Record for Print,. 

In the printing of the record in the above-entitled cause the Clerk 
will please omit the following pages which appear in the record now 
on file: 

Page 26 Notice of Lien; 

Page 59 Appearances before Examiner at taking of testimony; 

u J QQ “ (( (( a t( a 


“ 140 
“ 189 

“ 222-223 “ 

“ 264-265 “ 

“ 271 
“ 286 
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“ 290 to 296 Copy of agreement; 

“ 297 Copy of plat; 

“ 298 Memo, as to missing exhibit; 

“ 300; 301; 302; 307; 308; 309; 310; 312; 313; 314; 315; 
316; 317; 318; first half of 319, down to “mantels”; bottom of 322, 
beginning at “hardware”; 323; second half of 324, beginning at 
“glazing”; 326; 327; 328; ' 

“ 329 Appearances before Examiner. 

“ 375 Appearances before Examiner. 

“ 391 Appearances before Examiner; 

a 425 “ 11 “ "• 

“ 457 “ “ “ ~ T 

701“ 473 “ “ “ •— 

“ 503 “ “ “ 

“ 545-546 “ “ “ 

“ 557; 558; 559; 560; 561; 562; 563; 572; 573; 574; 575; 
576; 577; 578; 579; * • 
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DAVID FOWLER, 

GEORGE WIIITELOCK. 

HAMILTON, COLBERT cfe HAMILTON, 

Attorneys for Appellant, 


[Endorsed:] No. 1099 April Term 1906. Evalyn S. France 

Appellant vs. Joseph M. Coleman at al. Designation of Record for 

Printing. Court of Appeals, District of Columbia, Filed Jul. 18, 

1906. Henry W. Hodges, Clerk. 

. A s • 

702. In the. Cburtkof^ Appeals of the District of Columbia, April 


■i... /• • 

»■ <7 
. i 


Term. 
No. 1699. 


Evalyn S. France, Appellant, 
vs. 

Joseph M. Coleman et al. 


Additional Designation of Parts of Record for Print. 

In the printing of the record in the above entitled cause the Clerk 
will please insert and print the following pages which the appellees 
think material, but which the appellant designated to be omitted. 
Page 26 Notice of Lien. 


Page 557 Letters 

from Redfern to De Lashmutt 

558 

ditto 

559 

ditto 

560 

ditto 

561 

ditto 

562 

ditto 

563 

ditto 


667 Order of reference to Auditor. 

W. H. SHOLES, 

1 BATES WARREN, 

Att’ys for Appellees. 

[Endorsed:] No. 1699 Evalyn S. France vs. Joseph M. Coleman 
et al. Designation of record on part of appellees. Court of Appeals, 
District of Columbia, Filed Jul 23 1906. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1699. Evalyn S. France, (fee,, appellant, vs. Joseph M. Coleman 
et al. Court of Appeals, District of Columbia. Filed Jul- 11, 1906. 
Henry W. Hodges, clerk. 







